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The Sixth Edition o£ this book was published in 
September, 1906. Since its appearance, many important 
points have been decided which affect the procedure 
of our Courts. These have involved considerable 
modification in the present edition. All relevant 
decisions have been noted down to and including' 
September 1st, 1911, and the whole book has bt.oi’ 
thoroughly revise^ and brought up to date. 

I have to thank my friend, Mr, Clement C. Gtatley 
of the Inner Temple, and my son, Mr. Walter Blake 
Odoers of the Middle Temple, for the eflBcicnt assist- 
ance which they liave rendered me in the preparation 
of this edition and in passing it through the press. 

W. B. 0. 


15, Ox,E Square, 

Lincoljt’s lN2r, W.C. 

Ocioicr 20i7i, 1911. 
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PREFACE 

TO THE EIEST EDITION 

— ♦ — 


The system of pleading introduced by the J udicature Acts is 
in theory the best and wisest, and indeed the only sensible, 
system of pleading in civil actions. Each party in turn is 
required to state the material facts on which he relies, he must 
also deal specifically with the facts alleged by his opponent, 
admitting or denying each of them m detail, and thus the 
matters really in dispute are speedily ascertained and defined 
Some such preliminary process is essential before the trial. 

How is it, then, that it is the fashion to decry our modem 
pleadings, to trea,t them as waste-paper, and to deplore the loss 
of the ancient method with its counts and pleas known by 
fantastic names, half Latin and half Norman-French? There 
are many reasons why the new system has not yet met with the 
success which it deserves. It has hitherto been worked mainly 
by men educated under the former practice The modem 
system has never been so thoroughly taught to the younger 
generation of plead-ers Moreover, the reform was not, in one 
or two instances, sufficiently thorough Some a;atiquated frag- 
ments of the old procedure remain (such as the plea of Not 
Guilty by Statute) which destroy the symmetry of the modern 
rules There is yet another reason why our present system of 
pleading does not work so well as it should. Each party in 
turn ought to admit clearly or to deny expressly each fact 
alleg'ed by his opponent But counsel cannot do this, unless 
he is fully instructed as to the actual facts. The solicitor 



PHEFACE TO THE FIEBT EDITION. 


T1 

cannot fully instruct counsel as to the facts witliout thoroughly 
getting up the case, and the taxing master always discourage® 
his doing so at this stage The amount allowed for Instruc- 
tions for Defence and Reply is wholly inadequate to recompense 
the solicitor for the time and labour involved in properly 
instructing counsel how to plead Henoe admissions which 
ought to be made are not made 

It IS in the hope of removing one cause of this w^nt of 
success that I have vuntten this Book on the principles of our 
present system of pleading I have embodied in it notes made 
flora time to time for the use of my own pupils. The rules of 
law are stated in large type explanations, historical matter, 
and practical hints are given in smaller type, but larger than 
that used for the Illustrations These have often been drawn 
from the older reports It is to the sixteenth and seventeenth 
centuries that we must turn for a clear exposition of the rules 
of pleading at common law; and it was only in those days that 
the rules of pleading were rigorously and inflexibly enforced 
ifow, oui regard for “the merits” overrides our respect for 
nice questions of pleading, though such questio'us still largely 
afEect costs. But while the old law is freely referred to, all 
relevant decisions since 1875 will be found cited under their 
appropriate headings 

I am indebted to my friend and former pupil, Mi M 
Stewaxt Prichard, of the Inner Temple, for the full and 
convenient Index which he has prepared, and also for his 
kindness in revising the proof sheets 


4, Elm Court, Tj£Mplu, E C 
Dcec))ilei ^ 1891 
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111 tlio afternoon, on the hearing of an application on the part of 
the Plamh-ff to show cause why an Order for Directions should 
not be made in this action as follows* — 

Pleadings to be delivered"^ 

Particulars [That the deliver within days 

particulars of and that in default all further proceedings 

in this action be stayed until such particulars are delivered 
(or, that the Defendant be precluded from giving evidence in 

support thereof on the trial of the action), and that the w— 

have days to deliver his after delivery of such 

particulars ] 

Admissions 

Discovery That the Defendant file an affidavit of documents in 
ten days 

Interrogatories For leave to interrogate the Defendant. Answers 
to be filed within ten days 
Inspection of documents 
Inspection of real or personal property 
Commissions To Gibraltar to examine witnesses 
Examination of witnesses 
Place of trial Middlesex 
Mode of trial Special Jury. 

Any other interlocutory matter or thing 
Dated the lOjf/i day of January, 1911 

This summons was taken out by i? , solicitor for the 
Plamtiff 
To 


No 44. 

Order eor Directions under Order XXX. 

[Heading as in Precedent No. 40 ] 

Upon hearing the solicitors on both sides, the following direc- 
tions are hereby given, and it is Ordered — 

That there be pleadings in the action Statement of Claim with 
particulars in fourteen days. Defence with particulars ten days 
thereafter • 

That the plamtiff and defendant do, respectively, within ten 


♦ The words in italics would be m writing on the original summons. 
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PRECEDENTS. 


days after delivery of Defence [and receipts for deposits], answer 
on affidavit stating what documents are or have been in their 
possession or power relating to the matters in question in this 
action 

Inspection of documents upon usual notice 
That the action be tried in Middlesex 

That the action be tried with a Special Jury at the plaintiff’s 
instance 

rDated the 16tli day of January, 1911 

No 45 

Summons foe. Dieections in a Commeecial Case 
[Heading as in Precedent Ho 40 ] 

Let all parties concerned attend the Judge in Chambers, at the 
Central Office, Eoyal Courts of Justice, Strand, London, on Tues- 
day, the 28th day of March, 1911, at 10 30 of the clock m the 
forenoon, on the hearing of an application on the part of the 
plaintiff for an order for directions as follows — 

That the action be transferred to the Commercial hst 
That points of claim be delivered by the plaintiff in four days. 
That points of defence be delivered by the defendant in four 
days afterwards 

That list of documents be exchanged between the parties in 
seven days and inspection be given within three days afterwards 
That the action be tried mfhouf a jury 
That the date of trial be fixed for April 24th, 1911 
That the costs of this application be costs in the cause 
Dated the 22nd day of March, 1911 

This Summons was taken out by of , solicitors 

for the plaintiff. 



TABLE OF CABE^ CITED 


lix 


Tuc— Viz PAGE 

Tucker v, Lawson, 2 Times L E. 593 - - - - 281 

Tucker, &c Co , The James v. Lamport and Holt, 23 Tunes L, E, 

10, 51 Sol J. 12 ----- 187,227 

Turnbull & Co z; Duval, ^ 1902) A C. 429, 71 L J. P C 84, 87 

L T 154 , 18 Times L. E 521 ----- 333 
Turner v, Hednesford Gas Co , 3 Ex. D 145, 47 L J Ex 296, 26 

W. E. 308 , 38 L. T 8 - - - - - - 246 

Turner v Lamb, 14 M & W. 412 ----- 121 

Turner v Stallibrass, (1898) 1 Q, B. 56 , 67 L. J. Q B. 52 ; 46 E 

81 , 77 L T 482 - - - - - - 357 

Turner r. Walsh, (1909) 2 Z. B 484 , 78 L. J. K B. 753 ; 100 L T. 

832 ; 25 Times L. E. 605 - - - - - 22 

Turpin v. Pain, lit re Taylor, 44 Ch D 128 , 59 L. J Ch. 803 , 38 

W E. 422 , 62 L T. 754 41 

Turret Court, The, 84 L T. 331 ; 9 Asp. M. 0 162 - - - 358 

Turc^uand v Eearon, 48 L J Q. B 703; 40 L. T 543 - 120, 178, 199 

Tuther v, Caralampi, 21 Q. B D 414, 37 W, E. 94, 59 L T 141 , 

52 J P 616 45, 209 

Tyrer v Henry, 14 Mooie, S3 - - - - - 140 


U. 

Ungley v, IJngley, o Ch D. 887 ; 46 L. J. Oh. 854, 25 W E 733 , 

37 L. T. 52 - - - - - - - 255 

United Telephone Co v. Tasker, 59 L T. 852 _ _ - 194 

Universities of Oxford and Cambridge v Gill, (1899) 1 Ch 55, 68 

L. J. Ch. 34, 47 W E, 248; 79 L, T, 338 - - - 26 

Uther V. Eich, 10 A. & E. 784 , 2 P. & D. 579 - - - 166 

Uxbndge (Lord) v, Staveland, 1 Yes. Sen. 56 - - - 285 


V- 


Yan Laun & Co v, Banng Brothers & Co., (1903) 2 Z. B 277 , 72 

L. J. Z. B. 756 , 52 W E 59 , 89 L. T. 120 - - - 337 

Yere v Smith, 2 Lev. 5 , Yentr. 121 _ - - - 259 

Yessey v Pike, 3 0 & P. 512 - - - - - ]05 

Yictors V. Davies, 12 M & W. 758 , 13 L J. Ex. 241 , 1 D & L. 

984 -------- 99 


YizeteUy i;. Mudie’s Select Library, Ltd., (1900) 2 170, 69 

L. J. Q. B. 645 ; 16 Times L E 352 - - - - 


294 



lx 


TABLE OF CASES CITED 


W. 

Wag— Web pagi 

Wagstaffe i Anderson, 39 L T d32 - - - -Til 

Wagstaffe V Bentley, (1902) 1 KB 124, 71 L. J K B. o5 , So 

L. T. 744 - - - - - - - 36C 

Wakelin v, L & S W. Bail. Co , 12 App Cas 41 , 56 L J. Q. B 

229, 35 W E 141, ooL T 709, 51 J P 404 - - 29d 

Walcot-u Gouldmg, 8 T E 126 - - - - - 20S 

Walker v Clements, 15 Q B 1046 ----- 23S 
Walkers Hicks, 3 Q B D 8 , 47 L. J Q B 27 , 26 W. E. 113, 

37 L T. 529 - - - - - - 50, 58, 12C 

Walker & Son, Ltd, Peter v. Hodgson, (1909) 1 K. B 239, 78 

L J K B 193, 99 L T 902 - - - - - 28C 

Wallingford v Mutnal Society, 5 App Gas. 685 , 50 L. J. Q B. 49 , 

29 W E 81 , 43 L. T. 258 - - - - 57, 22t 

Walsham v Stamton, 2 H & M 1 , 12 W. E 199 - - - 27C 

Walsingham’s Case, Plowd 564 - - - - - 97 

Walters v. Green, (1899) 2 Ch 696 , 68 L. J Ck. 730 , 48 W. E 23 , 

81 L T 151 - - - - - - 26, 2S 

Waltkamsto'w v Henwood, (1897) 1 Ch. 41 ; 66 L J Ch. 31 , 45 

^V. E 124, 75 L. T 375 29c 

Walton V Topakyan, 53 W. E 657 - - - - - 22*. 

Ward i’ Marshall, 3 Times L E. 578 - - - - 271 

Waid i.’ National Bank of New Zealand, 8 App. Cas. 755 , 52 L. J. 

P C 65, 49 L T 315 - - - - - - 22-J 

Waid V Plumbley, 6 Times LE198 - - - - 57 

Warden of Sir Eoger Cholmeley’s School v. Sewell, (1893) 2 Q,. B. 

254, 41 W E 637; 69 L T. 118 - - - 94, 24C 

Warrick v Queen’s College, Oxford, L. E 6 Ch. 716, 40 L. J. Ch. 

780, 19 W E 1098, 25 L T. 254 - - - - 21 

Waterhouse & Co v Gilbert, 15 Q,. B. D 569 , 54 L. J. Q B 440 , 

52 L. T 784 - - - - - - 33< 

Watkins v North Ameiican Land and Timbei Co., Ltd., 20 Times 

L E 534 - - - - — - - 3i. 

Watson V Metropolitan Tramway Co., 3 Times L E. 273 - - 18- 

Watt V. Watt, (1905) A C. 115, 74 L J K. B. 438, 53 W. E. 547 , 

92 L T, 480, 21 Times L E. 386 - - - 307, SS-J 

Waynes Meithyr Co. v* Eadford, (1896) 1 Ch. 29 , 65 L. J. Ch 140 , 

44 W, E 103, 73 L T 624 - - - - - 18d 

Webb, In re, (1894) 1 Ch. 73 ; 63 L J. Oh. 1^5 , 70 L. T 318 - 231 

Webb V East, 5 Ex D 23, 1 08 ; 49 L J Ex 250 , 28 W. E 229, 

336, 41 L. T. 715 


26f 



TABLE OF CASES CITED 


1X1 


Wei)— Wig PAGE 

Webstei, Ex parte, 22 Oh D. 136 , 52 L J Oh. 375, 31 W. R. Ill , 

48L. T 295 - - 329 

Webster v Priedeberg, H Q B. D 736, 55 L. J Q B. 403, 34 

W E. 728 , 55 L. T. 49, 295 - - - - - 332 

Webster v Ymcent, 77 L. T. 167 ----- 250 

Weiser v Segar, (1904) W. N. 93 - - - - - 322 

Weldon Neal, 19 Q B D 394; 56L J Q B 621, 35W. B 820- 189 
Wells V. Allott, (1904) 2 K B 842 , 73 L. J. K B 1023 ; 53 W B 

195, 91 L T. 749, 20 Times L. B. 799 - - - 56 

Welsbach, &c. Co v. New Sunlight, &c. Co., (1900) 2 Ch. 1 , 69 

L. J Ch 546 ; 48 W. B. 595 ; S3 L T 58 - - 287, 288 

Wemher, Beit & Co v, Maikham, 18 Times L. B 143, 763 - 186 

West V. Baxendale, 9 0. B. 141 , 19 L. J. C. P. 149 - - 118 

West u Gwynne, (1911) 2 Ch 1 , 27 Times L. B 444, 55 Sol. J 

519 211 

West Leigh Colliery Co v Tunnicliffe, (1908) A. C 27 , 77 L J Ch. 

102 ; 98 L. T 4 , 24 Times L B. 146 - - - - 222 

West London Daily Society v Abbott, 29 W B 584, 44 L. T. 376 - 213 
West of England, The, L B. 1 A. & E 308 , 36 L. J. Adm. 4 - 91 

West Band Central Gold Minmg Co v Bex, (1905) 2 B. B 391 , 

74 L J. K B. 753 , 93 L T. 207 , 21 Times L B. 562 - - 86 

Westgate v Crowe, (1908) 1 K. B 24; 77 L J K. B 10, 97 L. T. 

769, 24 Times L B14 - - - - - 361 

WestoU, The James, (1905) P. 47, 74rj J P 9; 92 L T. 150, 10 

Asp. M. C 29 - - - - - - - 248 

Westwood V Oowne, 1 Stark 172 ----- 203 

White V, Ciedit Reform Association, &c., Ltd., (1905) 1 B. B 653 , 

74 L J. K, B. 419 , 53 W: B 369 , 92 L. T 817 , 21 Times 
L. E. 3;?7 - - - - - - - 279 

WTiite V, Gt W. Bail. Co., 2 C. B. N. S. 7, 26 L. J. C P 158 190, 199 

White V Spafford, (1901) 2 KB. 241 , 70 L J. K. B. 658 , 84 L T 

574 265 

Whiting V. De Butzen, (1905) 1 Ch 96 , 74 L J Ch 207 , 53 W’ B 

293 ; 91 L. T. 821 , 21 Times L. B. 83 - - - - 22 

Whitney v Moignard, 24 Q. B. D. 630 ; 59 L. J. Q B 324 , 6 

Times L B, 274 - - - - - -104 

YTiittaker v Scarborough Post Newspaper Co., (1896) 2 Q, B. 148 , 

65 L J. Q B 564 ; 44 W. B. 657 , 74 L T. 753 - - 281 

Whitworth V, Darbishire and others, 41 W B. 317 ; 68 L. T. 216 , 

5 B. 198 , 9 Times L. E. 211 - - - - - 23 

Whyrte V Ahrens, 26 Ch, D 717 , 54 L. J. Ch. 145 , 32 W- B. 649 ; 

50 L. T. 344 - - - - - - - 184 

Wigglesworth -y. Dalhson, 1 Sm. L, 0. (11th ed.) 545 - - 92 



Ixu TABLE OF QABEB CITED, 

Wig—Wol tagl 

Wightwickv. Pope, (1902) 2KB 99, 71 L. J. K B 709, 50 

W. E. 531 , 86 L T 750 328 

"Wilby Elston, 80 B 142, 18 L J. C P. 320 - - - 218 

Wilby V Henman, 2 Ci & M 658 , 4 Tyr 957 - _ - 293 

Wilde i\ Clarkson, GTE. 303 ----- 208 

Wildei V Speer, 8A. & E547 - - - - -121 

Wildmg r. Bean, (1891) 1 Q. B 100, 00 L J Q B 10 , 39 W" E 

40, 64L. T 41 33 

Wilks W^ood, (1892) 1 Q B. 684, 61 L J a B 516, 40 W E. 

418 , €6 L T 520 , 8 Times L E 465 - - - 47, 53 

Willey V, Gt N. Eail Co., Eoberts v Jones, (1891) 2 Q B 194, 60 

L J. Q B 441 - 352, 354 

Williams V Bryant, 5 M & W. 447 , 7 Bowl 502 - - - 193 

Williams V Cartwright and others, (1895) 1 Q. B 142; 64 L J. 

Q B 92 ; 43 W E. 145, 71 L T 834 - - - - 34 

Williams V Goose, (1897) 1 Q. B 471 , 66 L J. Q. B. 345 , 45 W. E. 

308, 76 L T 143 - - - - - - 227 

Williams V QiUebrada, (1895) 2 Ch 751 , 65 L. J. Ch 681 , 44 

W E. 76, 73 L T 397 - - - - 269, 315 

AVilliams v Eamsdale, 36 W. E 125 - - - - 185 

Williams Wilcox, 8 A & E 314 , 3 N*. & P. 606 ; 1 W. W. &-II. 

477 ------- - 107 

Williamson v Baibom, 9 Ch D 529 , 37 L T, 698 - - 232 

AVilliamson v L & N. W Eail Co , 12 Ch B. 787 , 49 L. J C'h 

559, 27 E. 724 255 

Willis V Earl Howe, (1893) 2 Ch 545 , 62 L. J. Ch. 690 , 41 W E. 

433, 69 L, T 358; 9 Times L E 415 - - - 139,254 

Wilhs V Lovick, (1901) 2 K B 195, 70 L. J. K. B. 656 , 49 W E. 

540 , 84 L T. 713 - - ’ - - - - 220 

Willoughby V. Swmton, 0 East, 550 - - - - 208 

Wilson V, Balcarres Biook Steamship Co , Ltd , (1893) 1 Q. B 422 , 

62 L J. Q B 245 , 41 W. E. 486 , 68 L T 312 - - 214 

Wilson 7’ Hodges, 2 East, 312 ----- 294 

Wilton V, Brignell, (1875) W. N. 239; 1 Charley, 105, Bitt 56, 20 

Sol J 121; 60 L T Journal, 104 - - - - 278 

Wilts, «S:c Baiiy Association v Hammond, 5 Times L. E. 196 - 353 

Windhill Local Board v Vint, 45 Ch B. 351 , 59 L J Ch. 608 , 38 

W. E 738 , 63 L. T 366 221 

Wingard r, Cox, (1876) W N. 106, Bitt 144, 20 Sol. J. 341 , 60 

L, T. Journal, 304 ------ 185 

Winterfield v Bradnum, 3 Q B. B: 324, 47 L. J. Q. B. 270, 26 

W. E 472 , 38 L. T. 250 - - - - ' - 241 

Wolverhampton New Waterworks Co v. Hawks ford, 5 C. B N. S. 

703, 28 L. J. C P. 198 - - - 284 



TABLE OF CASEfi CITED, 


1x111 


Woo— You 

Wood I Budden, ELobartj 119 - - _ _ . io5 

Wood V. Cox, 4 Times L. E 550 ----- 104 

Wood V Earl of Durham, 21 Q. B. D. 501 , 57 L J. Q B. 547 , 37 

W. E 222, 59 L T. 142 - - - _ 104,218 

Wood V. Ha.wkshead, Yelv 13 - - - - - 25.S 

Wood McCarthy, (1893) 1 Q B 775 ; 62 L J. Q B. 373 , 41 

W E. 523 , 69 L T. 431 - - - - - 22 

WoodhaU, Exjmrte, 20 Q. B. D. 832, 57 L J M C. 71 , 36 W. E 

655, 59 LT. 841 - - - - - - 837 

Woolf V DeBiaam, 48 W. E 161; SIL. T 533, 16 Times L.E 61- 00 

Woolley Broad, (1892) 2 Q B 317; 61 L J Q B. 808, 40 W, E 

596; 67 L. T. 67 - - - - - - 181 

W9rkiiig Men’s Mutual Society, In re, 21 Ch. D. 831 , 51 L. J. Ch 

850 , 30 W E. 938 - - - - - - 309 

Woikman, Clark & Co., Ltd v, Lloyd Brazileno, (1908) 1 E. B. 

968 ; 77 L J. K. B 953 , 99 L T. 477 , 24 Times L E 458 - 44 

WorthiTigton V. Belton, 18 Times L E. 438- - - - 173 

Wnght, Ciossley & Co., In re, (1900) 2 Ch. 218 , S3 L. T. 150, 86 

L. T 280 , (1902) W N, 54 - - - - - 359 

Wnghtson, Li oe, (1908) 1 Ch 789, 77 L J. Ch 422, 98 L. T. 799- 04 

Wynne-Finch v Chaytor, (1903) 2 Ch 475, 72 L J. Ch. 723; 52 

W. E 24 , 89 L T. 123 , 19 Times L E 631 - - 327, 330 

T 

• 

Yeatman 0 Snow, 28 W. E 574; 42 L T 502 - - - 47 

York-y Stowers, (1883) W. N. 174 - - - - - 41 

Yorkshire PioTident Co v» Gilbert, (1895) 2 Q B. 148, 04 L J. 

Q. B 578 , 72 L. T. 445; 14 E. 411 - - 185, 188, 267, 278 

Young v. Austen, L. E 4 C. P. 553 ; 38 L J. C P. 233 , IS W. E. 

63, 21 LT. 327 ------ 100 

Young u. Kershaw, 81 L T. 531 , 16 Tunes L, E. 52 - - 333 

Young V, Kitchin, 3 Ex. D 127, 47 L. J. Ex 579; 26 W. E 403- 248 
Young y. Thomas, (1892) 2 Ch 134, 61 L. J Ch 496; 40 W. E. 

468, 66 L T 575 - - - - - - 

Young Duchess (The), 8 Times L E. 41 - - - - 3oS 



Ixiv 


TABLE OF OASES CITED 


Z 

Zal— Zum page 

ZalinofE v Hatnraond, (1898) 2 Cli. 92, 67 L. J Oli 370, 78 L T 

456 213 

Zierenberg and wife V. Laboncheie, (1893) 2 Q B 183 , 63L J. Q, B 
89; 41 W. R 675, 69 L. T 172, 9 Times L R 450, 57 J P 
711, 4 R 464 - - - - - 138, 184, 185 

Zumbeck v Biggs, 48 W R 507 , 82 L T 654 _ - - 274 



( l2CV ) 


TABLE OF STATUTES CITED. 


PAGK 

4 Hen YU -------- 2oS 

31 Hen VUI. c. 13 - - - - - - - 25S 

21Jac. I c 3, s 1 - - - - - - - 424 

s. 6 424 

c 16 (Statute of Limitations) - 57, 63, So, SS, 97, 121, 

138, 144, 165, 189, 206, 219, 220, 
222, 238, 253, 254, 293, 374, 455 
s3- - - - - - -222 

39 Car. U c. 3 (Statute of Frauds) - 85, 88, 100, 144, 165, 167, 199, 220, 

221, 222, 238, 253, 255, 374, 375, 450 
8 4 - - - - - 167, 221, 456. 

s. 7 - - - - - - 167, 221 

S&9 WiU. III. c 11 - _ - - 208,209,220 

s. 8-*- - - - - 209 

4 & 5 Anne, c. 16- - - - - - - 200 

s. 12 - - - - - - 44 

s. 19 - - - - - - 255 

s27- - - - - -41 

2 Geo II. c. 22 - 237, 230 

8 Geo. II 0 . 24 237 

11 Geo. II. c 19, s. 22 - - - - - - 135 

14 Geo. UI c. 48, s. 2 - - - - - - 440 

56 Geo. Ill c. 50 - - - - - - - 341 

9 Geo lY. 0 . 14 - - - - - - - lOO 

s. 1 - - - - - - - 207 

11 Geo lY & 1 WiU. lY. c. 47, s. 2 - - - 18, 207, 412 

SS. 3, 4 - - - - 18. 

c. 68 - - - - - 95 


0 P. 


e 



TABLE OF STATUTES CITED 


Hvi 


2 & 3 Will lY, c 71 

. 


PAGE , 

- 124 

s 5 - 

- 

- 

- 125 

3 & 4 Y^ill. lY c. 27 

- 

- 

191, 222 , 

c 42 

- 

- 

88, 453 ' 

ss 3, 5 

- 

- 

- 254 

s 16 - 

- 

- 

- 209 

s 2S - 

- 

- 

- 47, 53, 394 

s 29 - 

- 

- 

- 53 

1 Yict 0 26 (Wills Act, 1837) 

- 

- 

- 257 

1 & 2 Yict. c. 110, s 12 - 

- 

- 

- 341 

s. 17 

- 

- 

- 53 

5 & 6 Yict. 0 . 45 (Oopyriglit Act) 

- 

- 

- 163 

s 16 

- 

- 

181, 443 

6 & 7 Yict. c. 73, s. 37 

- 

- 

102, 221 

8 & 9 Yict. c 75 (Lord Campbell’s Libel Act) 

- 

229, 326 

s 2 

- 

- 

- 229, 294, 360 

c 109 (Q-aming Act, 1845) 

- 

- 

- 220 

0 127, s 8 

- 

- 

- 340 

9 & 10 Yict c. 93 (Lord Campbell’s Fatal Accidents Act) 

181, 397 

s. 4 

- 

- 

181, 397 

10 Yict 0 . 27, s 90 - 

- 

- 

- 300 

14 & 15 Yict. c 25, s 2 

- 

- 

- 341 

15 & 16 Yict. c 76 (Common Law Procedure Act, 1852) 

76, 168 

s, 49 - 

- 

- 

- 90 

s. 50 - 

- 

- 

- 168 

s 57 “ 

- 

- 

- 101 

s 168 - 

- 

- 

- 17 

s 209 - 

- 

- 

- 17 

s 210 - 

- 

- 

- 59 

Schedule B, 46, 47 

- 

- 

- 124 

16 & 17 Yict. 0 30, 8 9 

- 

- 

- 296 

c 83, s. 3 

- 

- 

- 314 

17 & 18 Yict 0 . 34, 8 1 

- 

- 

- 296 

c 125 (Common Law Procedure Act, 1854) 

- 76 

s. 23 - 

- 

- 

- 311 

s 24 - 

- 

- 

- 311 

8 25 - 

- 

- 

301 

8 27 - 

- 

- 

- 317 

19 & 20 Yict c xvu. 8 18 - 

- 

- 

- 35 

21 & 22 Yict. c. 90, s 27 - 

- 

- 

- 301 

23 & 24 Yict c. 126 (Common Law Piocedure Act, 1860) 

- 76 

c. 127, s. 22 - 

- 

- 

- 300 

27 & 28 Yiot. c 112 - 

- 

- 

- 342 



TABLE OF STATUTES CITED 


IxTii 


• FAGSi 

28 Yict c. 18, s 5 - - - - - - - 314 

s. 6 - - 314 

. 32 & 33 Yict. c. 62 (Debtors Act, 1869), so - - - 339 

c. 68, s 3 - - - - - _ 314 

34 & 35 Yict. c 112 (Prevention of Crimes Act, 1871), s IS - 301 

36 & 37 Yict c 48 (Bail way and Canal TrafiBc Act, 1873) - - 180 

c. 66 (Judicature Act, 1873) - 3, 23, 76, 84, 86, 117, 153, 
175, 198, 210, 229, 230, 239, 240, 262, 304, 343 
s. 19 - - - - - - 328 

s. 24, sub-s. 1 - - - - - 205 

sub-s. 2 - - - - - 230 

sub-s 3 - - - - 241, 242, 244 

s. 25, sub-s 5 - - - - - 22 

sub-s. 6 - - - - 22, 100, 130 

sub-s. 8 - - - - - 205 

s. 34 - - - - - - 382 

s. 45 - - - - - - 327 

s. 47 - - - - - - 337 

s. 49 - - - - - - 335 

37 & 38 Yict. 0. 50 (Married "Women’s Property Act, 1874) - 20, 101 

c. 57 (Eeal Property Limitation Act, 1874) - 222, 453 

38 & 39 Yict. c. 77 (Judicature Act, 1875), s 12 - - 328, 338 

39 & 40 Yict. c. 59 (Appellate Jurisdiction Act, 1876) - - 338 

s 20 338 

42 Yict, c. 11 (Bankers’ Books Evidence Act, 1879)- - 71, 291, 301 

s. 6 - - - - - - - 302 

s, 7 - - - - - - - 301 

44 & 45 Yict. c. 41 (Conveyancing*Act, 1881), s 10, sub-s 1 - 22 

s 14- -100,102,456 

s. 59 - - 18, 207 

c. 60, s. 15 - - - - - - 300 

45 & 46 Yict 0. 43 (Bills of Sale Act, 1882) - - - 88 97 

c. 50, s 24 - - - - - - 300 

c. 61 (BiUs of Exchange Act, 1882) - - - 51 

ss 29, 30 - - - - - 293 

s. 48 - - - - - - 92 

s. 57, sub-ss. (1), (2) - - - - 52 

c. 72, s. 11 - - - - - - 301 

c. 75 (Married Women’s Property Act, 1882) - - 20 

si - - - - - -19 

46 & 47 Yict. c 52 (Bankruptcy Act, 1883) - - - - 63 

s. IS - - - - - - 454 

e 2 



Isvui 


TABLE OF STATUTES CITED. 


PAGE ^ 


46 & 47 Yict. c. 52, s 169 - - - - - - 342 

c, 57 (Patents, Designs and Trade Maiks Act, 1883), 

s29- - “ - - - 424 

oO & 51 Yict. c. 70 (Appellate Jurisdiction Act, 1887) - - 338 

51 & 52 Yict. c 25 (Eailway and Canal Traffic Act, 1888) - 180 

s 33, sub-s 3 - - - - - ISO 

c. 43 (County Courts Act, 1888), ss. 65, 66 - - 212 

s. 116 - - - 249, 350, 355, 356, 357 

ss 133—137 - - - - - 211 

c, 64 (Law of Libel Amendment Act, 1888) - - 281 

s. 5 - - - - * -30 

s6 - - - - - -281 

52 & 53 Yict c 49 (Arbitration Act, 1889) - - - 306, 337 

s. 1 . - - - - - - 195 

s 4 - - - - - 212, 248 

ss. 13, 14- - - - - - 41 

53 & 54 Yict e 39 (Partnership Act, 1890), s 23 - - - 343 

c 44 (Judicature Act, 1890), s. 2 - - - 325 

s, 5 - - - - - - 362 

54 & 55 Yict c 51 (Slander of Women Act, 1891), s. 1 - - 350 

c 53 (Judicature Act, 1891), s. 4 - - - 337 

c 76 (Pubbc Health (London) Act, 1891) - - 41 8 

55 Yict c 9 (Q-aming Act, 1892) - - - - _ 220 

55 & 56 Yict c. 1 3 (Conveyancing and Law of Property Act, 1892), s.4 243 

56 & 57 Yict. c. 22 (Appeal [Forma Fav;peru) Act, 1893) - - 338 

c. 53 (Trustee Act, 1893) - - - - 12 

c. 61 (Public Authorities Protection Act, 1893) - 350 

s. 1 (b) - - - - - - - 363 

8 2 - - - . - 102, 217 

c 63, s. 1- - - - -19 

8 2 - - - . . - 361 

c. 71 (Sale of Goods Act, 1893) - _ „ I99 

57 & 58 Yict. c. 16 (Judicature Act, 1894), 

s 1, sub-s (1) - - - - - 337 

sub-s. (2) 337 

sub-s. (3) - - - - . 337 

sub-s (5) - - - - 327, 336 

s 3 - - - , - - 302 

59 & 60 Yict. c 51 (Yexatious Actions Act, 1896) - - - 173 

60 & 61 Yict. c 65 (Land Transfer Act, 1897), ss 1, 2, 3 - .. 18 

62 Yict. e. 6 (Judicature Act, 1899), si- - - - 328 

2 Edw. Yll. c. 31- - - ^ _ 327 

3 Edw. Yli. c. 42 (County Courts Act, 1903), s. 3 - - - 355 



TABLE OF STATUTES CITED. Ixix 

PAGE 

6 Edw. VII c 32, s 1 - - - - - - 92 

c 58 (Workmen’s Compensation Act, 1906) - - 296 

Schedule n 327 

7 Edw VII c. 29 (Patents and Designs Act, 1907), s 32 - - 243 

s. 36 - - 428 ^ 

8 Edw VII c 28 (Agricultural Holdings xict, 1908) - - 327 

c 69 (Companies (Consolidation) Act, 1908) - - 337 

s 84 - - - - - - 178 

s 274 (c) - 34 



( Ixxi ) 


TABLE OE BULES m OEDEES CITED. 


N.B — The Rules will he found set out onfall on the jjages 
indicated hy the figures in holder type 


ORDEB PAGE 

n. r. 4 32. 

m — 

r 2 38, 194. 

r 6 8, 36, 42—47, 49, 50, 54, 
oj, 58, 6o, /7“ — 79, 87, 
191, 208, 216, 234, 367, 
368, 369, 376, 377, 382, 
402, 404, 405, 430 
r 8 40, 401. 
r. 9 38, 392 
IX.— 

r. 9 4. 
r. 15 4 
X 4 

XL 3, 32, 33, 145, 242 
r. 1 33, 34 

r 6 34 
r. 8 34. 

XIL- 
r. 5 5 

r. 22 6, 235. 

1. 25 .18. 
r. 26 18. 

r. 27 IS. 
r. 30 145. 

xin.— 

r. 1 6 

1 . 2 6 . 


OEDEB PAGE 

xm — 

r 3 6, 52, 367, 368 

r. 4 6, 223 

r. 5 6, 68, 192, 368 

r 6 6, 223 

r 7 6 

r. 8 6, 868 

r 9 6 

r 10 6. 

r. 11 6. 

r 12 6, 63, 78, 79, 192, 235, 
368, 376, 378. 
r 12 a 65. 
r 14 209 

XIV. 8, 36, 45, 46, 48, 49, 51— 6i), 
77, 78, 213, 228, 234, 235, 
248, 356, 368—371, 378, 
381, 398, 407, 408, 437 
r. 1 47, 56, 58, 368, 369 
r 2 369. 

1 3 55, 369. 
r 4 59, 369, 370 
r 5 59, 223, 370 

r. 6 56, 370 
r. 7 59, 327, 370 
r. 8 68, 370. 
r. 9 60, 370 
r 10 42, 59, 371, 430 



Ixxii 


TABLE OF RULES AND ORDERS CITED 


OEDEE PAGE 

XV. oT, 69, 36S 
r. 1 40. 

XTI 193. 

1 1 25, 26, 28, 29, 371. 
r. 2 14 
r 4 27, 28, 29 
r 5 27, 29 
r 6 15 
r 7 2S 
r. 8 21 

r. 9 21, 22, 214 
r 11 14, 16, 189, 192, 213, 

214. 

r. 12 192, 321. 
r IS 20 
r. 19 20 
r 23 269 
r 24 269. 
r 37 16, 214 
r 48 233, 246 
r. 49 233 
r. 50 233 
r. 51 233. 
r. 52 233. 

1. 53 . 233, 
r. 54 233 
r. 55 246 

xvn.— 

r. 2 189 

r. 4 189 

XVHI 193, 244. 
r. 1 24, 212 

r. 2 3, 23 
r. 3 3, 23. 
r. 4 25 
r. 5 23, 245, 
r. 6 .25 
r. 7. 24, 212. 
r. 8 24, 212. 
r 9 24, 212. 

XVniA. - 37, 39, 61—64, 68, 381, 
382. 

r 1 61 


OEDEB PAGE 

xvniA — 

1 2 61. 

1 3 39, 62, 63, 77, 192, 236, 
376 

1 4 62. 

r 5 63, 236, 432 
r 6 62, 63 

XIX 132. 371—376 
1 1 371 

1 2 114, 371, 372. 

r 3 241, 244 , 372 

r 4 82, 00, 103, 113, 372 
1 3 113, 372 

r 6 39, 116, 119, 137, 372, 
373 

r 7 177, 244, 373 
1-8 188, 233, 373. 
r 9. 373 
1 10 373 
-X, 11 378 

r 13 149, 213, 378. 
r 14 48, 50, 101, 103, 113, 
198, 220, 374, 413 
r 13 165, 220, 224, 2o3, 259, 

260, 374. 

r 16 256, 257, 374. 
r. 17 149, 135, 213, 232, 239, 

374. 

r 18 252, 874 
r 19 149, 157, 160, 216, 217, 
374, 375 

r 20 88, 160, 197, 220, 376 
1 21 91, 116, 198, 375. 
r. 22 110, 376 
r 23 110, 375 
r. 24 no, 197, 376 
r. 25 98, 115, 375, 413, 424 
r. 25 a 181. 
r. 26 81, 171, 376 
r 27 81, 129, 172, 173, 215, 
244, 364, 376. 
r. 28 65 
XX 371, 376, 377 



TABLE OF RULES AND ORDERS CITED 


Ixxm 


ohdee page 

XX — 

r. 1 46, 49, 192, 376. 
r. 3 65 

r 4 38, 188, 194, 376. 

1 5 376 

r 6 204, 244, 376 
r 7 195, 215, 244, 376, 377 
r 8 110, 377 

XXI 371, 377—379. 

1 1 87, 216, 377 
r 2 87, 216, 377. 

r. 3 86, 87, 197, 216, 217, 
377 

r 4 104, 116, 149, 218, 877. 
1. 5 157, 221, 377 
r. 6 78, 234, 235 377, 378 
r 7 235, 378 
1 8 79, 234, 235, 378 
1 9 154, 219, 878 
r 10 378 
r 11 246, 378 
1 12 378 

1 13 246, 378, 379, 
r 14 77, 246, 379. 

1. 15 244, 246, 379. 

I. 16 247, 379 
r. 17 242, 243, 247, 379. 
r 20 13, 145, 213, 379. 
r. 21 125, 218, 379, 453. ’ 
XXII- 

r 1 209, 226, 228 
r 2 226, 227 
r. 3 225 
1 5 326 
r 6 227 

1. 7 225, 251, 359. 
r. 9 260. 
r 11 228. 

r. 22 227, 307, 379, 380. 
XXm. 371,380. 
r. 1 79, 251, 380. 
r 2 251,380 
r 3 260, 380 

0 P 


OEDEP PAGE 

XXIV. 380. 
r. 1 232, 260 

r. 2 77, 232, 260 
r 3 232 

XXY 172, 380, 381 
r 1 168, 380 

r 2 168, 169 172, 173, 174, 
175, 244, 380 

r 3 168, 169, 174, 380, 381. 
r 4 138, 172, 173, 244, 381. 
r 5 210, 381 
XXVI — 

r 1 193, 262 

r 4 262 

XXVIL 66, 250, 381 
r. 3 223 
r 7 274 
r. 11 7, 247, 250 

r llA 65 

r 13 252, 260, 261, 381 

xx'vni — 

1. 1 58. 189, 201, 321. 
r 2 58, 189, 192, 214 
1. 3 189, 214. 
r. 6 321. 
r. 10 78 
r. 12 321 
r 13 189. 

XXX 7, 8, 46, 54, 60, 61, 65— 

71, 77, 78, 234, 370, 376, 
381—383, 408, 409 
r. 1 62, 66, 68, 192, 381, 382 
r. 2 65, 382 
r. 3 67, 382 
r. 4 67, 382 
r 5 67, 172, 290, 382 
r. 6 67, 382 
r. 7 71, 302, 382 
1. 8 67, 68, 192, 382, 383. 

XXXI — 

r 1 276, 278 
r. 2 276, 285. 
r. 6 289. 



h.xiv 


TABLE OF RULES AND ORDERS CITED. 


OEDtE PAGE 


I OBDEE 


PAGE 


XXXI.— ! XXXVI - 


r 

7 

286 

1 

31 

306 

1 

8 

276 

r 

32 

306 

1. 

11 

290 

r 

33 

307 

r 

12 

266 

1 

37 

104, 105, 280, 302, 449. 

r 

13 

267. 

1 

38 

‘303 

r 

14 

272, 273 

r 

45 

306 

I 

15 

15o. 26o 

r 

46 

306. 

r 

16 

265 

r. 

47 

306 

r 

17 

265. 

1 r. 

47 a 

306. 

1 

18 

71, 265 

r 

4713 

306 

r 

19 

71. 

r 

48 

306 

r. 

19a 71, 265, 273, 284, 302 

r. 

49 

306 

r 

20 

266 

r. 

50 

306. 

r. 

21 

290 

r 

51 

306 

r 

26 

266, 276 

r. 

52 

306 

XXXII - 

— 

r 

52a 

306 

r 

2 

299. 

r 

53 

306 

1. 

6 

153, 248, 251 

r. 

54 

30C 

XXXIII 

— 

r 

55 

306 

r 

1 

64. 

r 

OOA 

306 

r 

2 

40, 64 

r. 

55b 

306 

XXXIY 

— 

r 

55o 

306 

r 

1 

12, 04 

r 

56 

250, 306 

r. 

2 

12, 64. 

r 

57 

250, 306 

r. 

9 

64. 

r 

57a 

250, 306 

XXXY. 1 

. 9 336. 

1. 

58 

194 


XXXVI.— XXXYII — 


r. 

1 

69, 122 

r 1 

309 

r 

9 

70, 304 

r 4 

300 

1 

3 

70. 

r. 5 

297 

r 

4 

70, 304 

r 6 a 

297 

1 

5 

70, 304 

V 54 

297 

1 

6 

70, 304. 

r 55 

297 

r 

7 

70, 304. 

r 56 

297 

r 

8 

70. 

r 57 

297 

r 

9 

70 

1 58 

297 

1 

11 

262 

r. 59 

297 

r. 

12 

263. 

XXXIX 



V 

16 

263 

1' 1a 

328 

r. 

20 

263 

r 3 

329 

r 

22b 263. 

r. 4 

327, 

r. 

30 

80. 1 

r. 6 . 

331 



TABLE OF BULBS ABB ORDERS CITED 


Ixw 


OEDEB PAOE | 

OEDEB 

PAGE 

XXXIX.— 1 

LIUa.— 


r 7 32S 

r. 14 

181, 444. 

r. S 31S. 

1. 16 

181. 

XL — 

1 17 

181 

r 6 327. 

r. IS 

181. 

r 10 328 

LIY — 


XLI r 0 346 I 

r. 4 b 

407. 

XLII — 

r. 32 

60, 70, 303. 

1 4 346 ^ 

LIYa. r. 

1 11 

1 6 345 

Lvn. 341, 342 

r. 7 345 1 

LYHI.- 


r. 19 345. * 

1 2 

329 

r. 31 346 

1. 4. 

328, 362 

XLin. 339 

r. 5 

328. 

1 3 339 

r 6 

329. 

r. 4 339 

r. 7 

329 

r. 6 346 i 

r 12 

362. 

XLIV r 2 *316. 

r. 15 

329, 338. 

XLY. 339 1 

1. 20 

327 

r. 1 344 

LXI 1 7 

300 

r. 2 344 1 

LXII — 


1. 3 344 1 

1 14a 325 

r. 4 344 

r 14 d 299 

1. 7 344 

1 LXIY — 


XLVL 344, 345. 

r. 4 

383. 

1 lA 343. 

r. 5 

383. 

XLYHI. 345. i 

r 7 

63, 235. 

XLYHIa — . j 

r 8 

63. 

r 1 20 ; 

LXY.— 


r 5 21 

r 1 

250, 335, 336, 350, 3o4 

1 8 347. 1 

r 2 

358. 


r 12 

355. 

1 3 291 

r 13 

20 

r 8 225 

r. 23 

358. 

r 15a 339, 343 | 

1 LXX — 


LII r 9 34 i 

1. 1 

383. 

LIIIa — 

r. 2 

171, 383. 

r 11 181 

Lxxr. 1 

lA 11. 

1. 13 LSI 

1 LXXIL : 

r 2 117 



PEINCIPLES 


OF 

PLEADING AND PEACTICE. 


Chapter I 

AN ACTION AT LAW 
The Writ 

Every action in the High Court of Justice is commenced 
either by a writ or by an originating summons A writ is a 
formal document by which the King commands the defendant 
to ‘‘enter an appearance’'* within so many days, if he wishes 
to dispute the plaintiff’s claim, otherwise judgment will be 
signed agamst him.f The writ must state the name and resi- 
dence of each plaintiff and defendant, and the name and place 
of busmess of the plaintiff’s solicitor, if he employs one. 
It must also specify the Division of the High Court in which 
the plamtiff intends to sue, and give “ an address for service ” 
— ^an address, that is, at which notices and aU other written 
communications may be left for him. If he is suing, or if 
any one of the defendants is sued, in a representative capacity 
as trustee of the estate of some bankrupt, or as the 
executor or administrator of some one deceased), this also must 
be stated on the writ If the plaintiff be a woman, the writ 
should state whether she is a “widow,” or a “spinster,” or 
the “wife of A.B.” 


* Seeposi, p 5. 

t See Precedent, No. 1, in the Appendix. 

O.P B 
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Besides these formal statements, every writ, before it is „ 
issued, must be indorsed with a statement of the nature of 
the claim made, or of the relief or remedy required in the 
action In some cases, indeed, the p.laintiff is allowed to state 
the particulars of his case in full detail on the back of his 
writ, which is then said to be ''speqmlly indorsed/' He may 
only do so in the six cases which are enumerated in Chapter III 
(p. 42) And even in those six cases he is not compelled to 
specially indorse his writ unless he wishes so to do, though as 
a rule he is only too glad to avail himself of the privilege, 
as it may lead to his obtaining judgment more speedily. More 
often the plaintiff merely indorses on his writ a general statei- 
ment of the nature of his claim, or he may claim an account; 
or he may mdorse his writ for trial without pleadings."^ He 
must place on his writ one or other of these indorsements to 
show the nature of the action, otherwise the defendant would 
not know why he was sued. The indorsement should also state 
the relief which the plaintiff claims (See posty p 203 ) 

Issumg the Wnt. 

As soon as the writ is prepared and its mdorsement duly 
drafted, the next step is to ‘‘issue’' it, that is, to make it 
an official document, emanating from the Court There is no 
difficulty now about this. In former days, when every one was 
less busy, issuing a writ was regarded as a judicial, not a minis- 
terial, act; the officer of the Court drafted, or at all events 
settled, the plaintiff’s writ for him, and would not allow any 
writ to issue which, in his opinion, was not in proper form. 
This often caused an eager litigant trouble and delay, though 
it might save him costs in the end But there is no longer any 
difficulty of this kind The plaintiff now draws up any in- 


As to these four different kinds of mdorsement, see post, Chapter III 
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dorsement he pleases, and the ofl&oers of the Court raise no 
question as to its sufficiency in law They leave it to the de- 
fendant to take objection to it subsequently, if it is not as it 
should be. 

There are, however, two cases in which leave to issue a writ 
is still necessary: — 

(i) Where the defendant is not in England No writ that 

the plaintiff intends to have served on any person 
abroad will be issued, unless the plaintiff first obtains 
the leave of a j’udge; and such leave will only be 
granted in the cases specified in Order XI * 

(ii) Where the plaintiff seeks to join on his writ different 

causes of action which may not be joined without 
leave See for instance Order XVIII. rr. 2, 3 
Under these rules it is sufficient if, before issuing 
his writ, the plaintiff obtains leave to join such claims 
from a Master; and, even if he does not, the defen- 
dant will waive the irregularity, if he enters an ap- 
pearance without taking the objection. {Lloyd v 
Gt. W. Dairies Co., (1907) 2 KB. 727 ) 

In every other case issuing a writ is a very simple process. 
There are in many of our larger provincial towns branch offices 
of the High Court of Justice, called District Registries; and a 
plaintiff (except in a probate action) may issue his writ either 
out of a District Registry or out of the Central Office in 
London at his option. The plaintiff or his solicitor takes two 
copies of the proposed writ .to the Writ Department of the 


* See jpostj p. 32. The procedure in the High Court is mainly regulated 
hy “Eules of the Supreme Court” which are divided accordmg to their 
subject-matter into 78 “Orders.” They are made by the judges under 
powers conferred on them by the Judicature Acts, and have aU the force 
and effect of a statute. Those Rules with which it is most necessary for 
a student to be famPiar I have placed in an Appendix to this volume. 
The remamder he will find m a white book, called “ The Annual Practice.” 

B 2 
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Central Office, or to a District Eegistry, signs one copy, and 
pays ten shillings. The officer impresses a ten shilling stamp 
on the signed oopy, and files it; he stamps the other with 
what IS called a “seal,*’ and hands it hack, this then becomes 
“ the writ in the action ” It is marked with a letter and a 
number (thus, “1911, B , ITo 366”), the letter being the 
initial of the first plaintiff’s surname and if issued in the 
Chancery Division, it is also marked with the name of one of 
the six judges of that Division, to whom the action is 
thenceforth assigned 

Service of the Writ. 

The plaintiff must next “serve” the writ on the defendant 
The proper way to serve a writ is to show the defendant him- 
self fhe original, and then to deliver to him and leave with 
him la correct copy of it. The person, who serves the writ, 
must within three days indorse on it the day of the month and 
week of the service; otherwise the plaintiff cannot, in case of 
non-appearance, proceed by default (Order IX r 15 ) This 
is called “personal service” But the defendant’s solicitor 
generally undertakes to accept service and enter an appearance 
for him. Where it is impossibly to effect prompt personal 
service, e g , where the defendant has gone abroad, the 
plaintiff may apply for an order for “substituted service,” 
i.e.y by serving the defendant’s partner, solicitor, steward, or 
agent, or by giving him notice of the writ by registered letter 
or by advertisement in the newspapers (Order X.) To obtam 
such .order he must show that he has made efforts to effect per- 
sonal service, and that such efforts were unsuccessful. If the 
act^n be for the recovery of land, and no one is m possession 
of ftat land, the writ is served by posting a oopy of it upon 
the doior of the dwelling-house or other conspicuous part of 
the property, (Order IX r. 9 ) 



ENTERING AN APPEARANCE 


5 


Entering an Appearance. 


A defendant who has been served with a writ must make up 
his mind speedily whether he means to defend the action or 
not. If he decides to defend the action, he must ‘‘enter an 
appearance In early days the defendant had physically to 
appear before some Court, and subnut to or protest against 
its jurisdiction, and state publicly that he intended to defend 
the action and on what grounds But now “entering an 
appearance” has become as formal a proceeding as issuing a 
writ. The defendant or the clerk of his solicitor hands to the 
proper officer at the Central Office or District Kegistry two 
copies of a memorandum in writing, and pays two shillings 
for each defendant appearing; one copy the officer “seals” 
with his official stamp, and returns to the person entering the 
appearance, the other he retains and copies into a book called 
the “ Cause Book ” In the memorandum the defendant must 
state the name and address of his solicitor, if he has one, or, 
if not, his own, and must give an address for service, at 
which letters and notices may be left for him (See Precedent, 
No . 2 . ) If any defendant neither resides nor carries on business 
within the district he may appear either in the District Eegistry 
or at the Central Office. (Order XII. r 5 ) By so appearing, 
the defendant submits to the jurisdiction of the Court (unless 
he appears “under protest”) He must on the same day give 
notice to the plaintiff or his solicitor that he has appeared, 
and send himdhe copy of the memorandum which the officer 
sealed, as a certificate that he really has appeared on the day 
indicated by the seal. 


Default of Appearance. 




If the defendant does not enter an appearance within the 
period named on the writ (which is usually eig ht days after 
the service of the writ on him, inclusive of the ’3ay of such 
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service) the plaintiff is, as a rule, entitled to judgment in 
default of appearance But if the plaintiff omits or delays to 
enter judgment, the defendant may still enter an appearance, 
although the period prescribed has elapsed (Order XII r 22 ) 
Where the "writ is (or might have been) specially indorsed, 
and the defendant does not appear, the plaintiff may 
judgment for the full amount claimed on the writ, and costs 
If the action be for the recovery of land, the plaintiff is 
entitled to a judgment that he shall recover possession of the 
land If the action be for damages or the return of a chattel, 
the plaintiff is not entitled to final judgment, he can only 
have what is called an interlocutory judgment — a judgment, 
that IS, in his favour, but with no amount stated The 
amount of damages or the value of the chattel must be subse- 
quently assessed by a jury or by an Of&cial Referee * The 
Master may order a Statement of Claim or particulars to be 
filed before the assessment The defendant, although he has 
not appeared, may attend and argue and call evidence at the 
assessment And then the plamtiff may enter final judgment 
for the amount so assessed (See Order XIII rr 1 — 11 ) 

But where the action is of such a kind that originally it 
could only have been brought in the Court of Chancery (e g , 
a claim for an injunction to restrain a nuisance or a breach of 
covenant) the procedure is different The plaintiff is not at 
this stage allowed to enter any judgment, either final or mter- 
locutory, although the defendant has not appeared The 
plaintiff must at first pioceed as if the defendant had appeared 
He must prepare a Statement of Claim No order from a 
Master is necessary (See postj p. 78 ) But he does not 
deliver it to the defendant, he files it in the offices of the 
Court, (Order XIII r. 12 ) The defendant may still appear. 


* An Official Eeferee is an officer of tbe Court, who decides questions of 
accounts, and tries actions which are unsmted for trial by judge alone, or 
by judge and jury. (See pos^, p. 41 ) 
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If he decides to do so, he may go to the Filing Department 
and find out what steps have been taken m the action, and 
the action proceeds as though he had appeared in proper 
time But if he does not appear, he cannot deliver a 
Defence, and the plaintiff, after waiting ten days, can move the 
Court for judgment in default of Defence The Statement 
of Claim will stand admitted, and the plaintiff will obtain 
such judgment as he is entitled to on the assumption that every 
wor.d contamed in his pleading is true (Order XXVII 
r 11 ) 

Summons foy Directions 

If the defendant appears to the writ, the next step generally 
is for the plaintiff to take out a summons, as it is called, before 
a Master of the Supreme Court A Master is an ofiGloer of the 
Court who has power to decide, in the first instance, subject 
to an appeal to a judge, all, or nearly all, the preliminary 
questions which arise in an action prior to the trial A 
District Registrar has the same powers as a Master, and does 
the same work in any large provincial town that has a Dis*- 
trict Registry.* A summons is an oflBcial document which 
bids the defendant to attend before a Master in Chambers, 
on a day and at an hour named, and hear the plaintiff’s appli- 
cation, and either oppose or consent to it It must be served 
on the defendant at least two (sometimes four) clear days 
before the day named for the hearing of the application. 

If the writ IS generally indorsed, the plaintiff must, in every 
action except an Admiralty action, take out a summons for 
directions under Order XXX — that is, a summons asking the ! 
Master to give directions as to the future conduct of the pro-i 
oeedings (See Chapter VI. and Precedent, ISTo 43.) If, 
however, the writ is specially indorsed, he can apply to the 


* And please understand that henceforth thioughoutthis book the word 
“ Master always includes a “ District Registrar.” 
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Master for summary judgment under Order XIV. (See Chap- 
ter rV and Precedent, Fo 41 ) He can only obtain summary 
judgment when his writ is specially indorsed under Order III 
r 6, and he is not bound to apply for it in every case where 
it is so indorsed. He can, if he wishes, take out a summons 
for directions under Order XXX as though his wiut were 
generally indorsed Or he can take out no summons at all, 
in which case the defendant must plead to the special indorse- 
ment, and then the plamtiflE can give notice of trial * 

If he applies for summary judgment, and fails to obtain it, 
the Master will proceed to give all necessary directions, just as 
though the summons had been taken out under Order XXX 
On either summons, the Master has power to decide whether 
there shall^ or shall not, be any pleadings or any further 
pleading delivered, whether there shall be discovery and 
inspection of documents, whether any interrogatories shall be 
administered, where the action shall be tried, and whether 
by a judge alone or by a judge with a special or a common 
jury, and practically all other questions which arise in the 
action before final judgment is entered, save only those that 
arise at the actual trial. 


Pleadings 

Pleadings are statements in writing delivered by each party 
alternately to his opponent, stating what his contention will 
be at the trial, and giving all such details as his opponent 
needs to know in order to prepare his case in answer. In 
many actions, however, there are no pleadings at all (see post, 
p 79), and as a rule there are now not more than two 
pleadings in any action 

(m) A Statement of Claim, in which the plaintiff sets out 


* lor the special procedure where the wnt is indorsed for an account 
or for trial without pleading's, see posty pp 40. 61. 
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his cause of action with all necessary particulars as 
to his injuries and losses, and 
(b) A Defence, in which the defendant deals with every 
material fact alleged by the plaintiff m his Statement 
of Claim, and also states any new facts which tell in 
his own favour 

Sometimes the defendant sets up a Counterclaim, which is m , 
the nature of a cross-action, and to this the plaintiff must 
deliver a special Heply stating his answer to the Counterclaim. 
The nature and object of the various pleadings is explained 
in Chapters XII., XIII , XIV , and XV. 

Discovery. 

In some cases, but by no means now in all, the Master will 
order one party (or both parties) to make a list of all documents 
which are in his possession, and which are material to any 
question in issue in the action; and to permit his opponent to 
inspect and take copies of these documents before the trial. 
This disclosure is technically known as “ discovery of docu- 
ments”, it often tends to save expense and shorten litigation. 
What IS more, the Master has power to order either party to 
answer on oath before the trial certain questions submitted by 
his opponent. These questions are called “interrogatories” 
The Master goes through the proposed questions first to see if 
they are proper at that stage of the proceedings There are, 
of course, limits to the power of a party thus to extract evidence 
in his favour from the lips of his opponent before the trial; 
these limits are defined in Chapters XVI. and XVII 

Trial. 

As soon as the pleadings are closed, the plaintiff usually 
(the defendant in some oases) gives Notice of Trial, and 
enters the action for trial in the official list of causes at the 
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Royal Courts. After a lapse of two or three months the name 
of the action appears in the “ Week’s List,” and by-and-by in 
the “Day’s List” Then the parties must attend m Court 
with their counsel and witnesses, and bring with them all 
necessary books and papers. The procedure at an ordinary trial 
is described in Chapter XIX The plaintiff’s counsel generally 
begins. He opens his case, calls his witnesses and examines 
them, and hands in his documents for the officer of the Court 
to read . The defendant’s counsel cross-examines the plaintiff s 
witnesses, and then at the close of the evidence for the plaintiff, 
if there be any cause of action shown, he proceeds to meet it 
by stating what his defence is, and generally, but not always, 
by calling witnesses and putting in any documents on which 
he relies. The counsel then in turn address the jury, the judge 
sums up the case, the jury return their verdict ^ and the judge 
gives judgment in accordance with the verdict On judgment 
follows execution, though execution is sometimes stayed in 
order that an application may be made to the Court of Appeal 
either for judgment or for a new trial 

Originating Summons 

So far we have dealt solely with the procedure in an ordinary 
action commenced by a writ, and in the King’s Bench 
and the Chancery Divisions of the High Court of Justice 
actions usually are commenced by a writ But occasionally 
in the King’s Bench Division, and more frequently in the 
Chancery Division, an action is commenced by what is called 
an “ originating summons ”* There is no substantial dis- 
; tinction between a writ and an originating summons except 
1 this, that the use of the latter form of document implies that 
! the parties (or some of them) desire to have the matter dis- 


* It 18 not quite clear that every proceeding commenced by an originating 
summons is technically an “ action,” but most of them are 
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.cussed in Chambers and not in open Court They hope 
way to arrive at a judicial decision more economically and 
more expeditiously ; though the matter is often adjourned 
from Chambers into Court At first (from 1875 to 1893) origi- 
nating summonses could only be taken out in the Chancery 
Division, and there only as to questions of law arising in 
the administration of an express trust or of the real or per- 
sonal estate of a deceased person But now, by Order LIVa 
r 1, “In any Division of the High Court, any person 
claiming to be interested under a deed, will, or other written 
instrument, may apply by originating summons for the de- 
termination of any question of construction arising under the 
instrument, and for a declaration of the rights of the persons 
interested.” An “originatmg summons” is now defined to 
mean “every summons other than a summons m a pending 
cause or matter ” (Order LXXI r 1a ) The judge may 
direct such persons to be served with the summons as he may 
think fit, and the application must be supported by such evi- 
dence as the judge may require The question to be deter- 
mined must be clearly stated on the summons itself (see 
Precedent, No 40, in the Appendix), it must be a question 
of law, not of fact {Lewis v Oreen, (1905) 2 Ch. 340.) 
The parties generally agree bn a “ statement of facts ” The 
judge, however, is not bound to determine any such question 
of construction in Chambers, if m his opinion it ought not 
to be determined on originating summons but by an action 
commenced in the usual way, in which formal pleadings can 
be delivered, and evidence given in open Court. 

Proceedings not in an Action, 

An action, then, is a civil proceeding commenced either by 
writ or originating summons But there are many pro- 
ceedings in the High Court besides actions Proceedings 
in Admiralty and Probate are actions; but in Divorce pro- 
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< 5 eediiigs the former procedure is retained and the old forms 
are adhered to. A Divoi'ce suit is commenced by a petition, 
so are bankruptcy proceedings, and applications to "wind up 
an insolvent company, or under the Trustee Act, 1893. These 
proceedings, therefore, are not actions. And there are many 
matters which come before the Court on what is called “ a 
motion,” i.e., a summary application made to the Court, not 
necessarily in any action. Thus, in the case of a motion to 
attach a person who has committed a contempt of Court, or 
to enforce, vary or set aside an award, or to strike a solicitor 
off the rolls, though notice of the application must of course 
be given to the person affected, no writ or petition is served on 
him. Again, the parties to any cause or matter may concur 
in stating the questions of law arising therein in the form of 
a ‘^special case” for the opinion of the Court (Order XXXIV. 
r. 1); or a judge may direct any such question of law to be 
raised for the opinion of the Court by “ special case ” (16. r. 2); 
or an arbitrator or referee, or an inferior Court may state 
a '' special case,” and thus obtain the opinion of the High Court 
for their guidance. The practice with regard to petitions, 
motions, and special cases is necessarily different from the pro- 
cedure in actions, and it is therefore not included in this 
volume. 
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Chapter II. 

MATTEES TO BE CONSIDEEED BEFOEE WEIT. 

Ik many oases it is necessary for the plaintiff, even before he- 
issues his .writ, to consider certain details as to 

I. — Pities. 

II. — Joinder of causes of action. ' 

III. — Jjmsdietion of the Court. 

To make a false start m any of these respects will cause him; 
trouble, expense and delay at some stage or other of the action. 

I. — PARTIES 

There must be set out at the head of every writ the names 
of every plaintiff and every defendant wTiom it is proposed to 
make parties to the proceedings. These names form the title 
of the action. And in the selection of these parties there is I 
a twofold chance of error A plaintiff may omit parties whose! 
presence is essential; or he may add parties whose presence isj 
improper. Hence you must learn what parties are necessary * 
and what uimeoessary, who mmt be joined, and who may be 
joined or not, as the plaintiff chooses. 

Formerly the law and practice as to “parties” was of the 
utmost importance, misjoinder of a plaintiff being ground of non- 
suit, while non-jomder of a necessairy plamtiff was the subject of 
a plea in abatement * But now no action “shall be defeated by 
reason of the misjoinder or non^mder of parties, and the Court 


* Pleas in abatement were abohshed in 187 5. See Order XXI. r. 20, 
andJ?os^, pp. 14o, 213, 
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mav in e\ ery cause or matter deal with, the matter in controversy , 
so far as regards the rights and interests of the parties actually 
before it ” j Order XVI r 11) And “ where an action has been 
commenced in the name of the wrong person as plaintiff, or . 
wheie it is doubtful whether it has been commenced in the 
name of the right plaintiff, the Court or a judp may, if satisfied 
that It has been so commenced through a hona fide mistake, and 
that it IS necessary for the determination of the real matter in 
dispute so to do, order any other person to be substituted or added 
as plaintiff upon such terms as may be 3 ^®^ (Order XVI r 2) 
This can be done although the original plaintiff had no cause of 
action {Hughes v The Fiunp House Hotel Co , Ltd (No 2), 

{ 1902) 2 K B 485 ) 


Contract 

In actions founded on contract, the law relating to parties 
depends largely on whether the contract sued on be joint, or 
several, or joint and several. This is a question which turns 
primarily on the language of the contract itself Still, it is a 
question of the intention of the parties, and the judge will 
not confine his attention to their words, he will also have 
regard to all the surrounding circumstances, to the respective 
interests of the parties, and to their conduct. Thus, a contract 
made by the executors of a will, the trustees of a settlement, or 
the partners in a firm, with reference to the testator’s estate, 
to the trust fund, or to the business of the firm, will generally 
be construed a jomt and not a several contract, unless there is 
something in the language of the contract which forbids this 
construction. The distinction is one of importance; as, on 
the death or bankruptcy of one joint contractor, his rights 
or liabilities pass to the others and not to his personal 
representatives. Moreover, a judgment against one joint 
* contractor, even though unsatisfied, is generally a bar to any 
’action against the others: and a release given to one joint 
contractor releases all. 

In any action for breach of a contract made with sleveral 
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persons jointly, all of them who are alive and solvent must join 
as co-plaintifis. In any action for breach of a contract made 
by several persons jointly, all of them who are alive and solvent 
must bo joined as co-defendants ‘"A joint debtor has a right 
to demand, if he pleases, that he shall be sued at one and the 
same time with all his co-debtors ” (Per Bowen, L.J., in 
In re Hodgson, SecTcett v RamsdalOy 31 Oh. D at p 188. 
And see PzUey v. JRohinson, 20 Q B D. 156, and McLeod 
V Power, (1898) 2 Oh 295 ) The personal representatives 
of a (deceased j'omt creditor should not be jomed as plaintiffs, 
nor should the representatives of a deceased joint debtor be 
joined as defendants; the right to sue and the liability on 
the contract vest in the survivors, and therefore only the 
survivors should be made parties But if all the persons 
originally entitled to sue on such a joint contract be dead, 
the personal representatives of the last surviving creditor must 
sue. if all the persons originally liable on such a contract be 
dead, the personal representatives of the last surviving debtor 
must be sued. 

If, however, the contract made by two or more persons be 
several as well as joint, the plaintiff may sue one or more or all 
of them in the same action. If he joins them all, he can in the 
same action claim against all of them jointly, and also against 
each of them severally (Order XVI. r 6 ) If he does not 
join them all, then he can only rely on the several liability of 
those whom he has chosen to sue. 

If the contract be several and not joint, the plaintiff may, 
at his option, join as parties to the same action all or .any 
of the persons liable thereon, and if any of the persons 
originally liable on that contract ’be dead, he may also, if he 
chooses, add the executors or administrators of such deceased 
persons 

If a necessary co-plaintiff refuses to join in the action, the 
proper course, apparently, is to tender him an indemnity against 
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costs and then, if he still refuses to be 30 iiied as a co-plaintiff, la 
make him a defendant {Cvllen \ Knoivles and Birks, (1898) 
2 Q B G80, In re Mathens^ (1905) 2 Ch 460 ; He cannot be 
jomed as a co-plaintiff “^nthout his otvn consent in 'svriting there- 
to ’’ (Older XVI r 11.; If he were jomed as a co-plamtifE with- 
out his consent, his name will be struck out, and the solicitor who 
issued the wiit wiU be ordeied to pay his costs as between solicitor 
and chent, and also all costs occasioned to the defendant by such 
improper jomder {Fricker v Van Grntten, (1896) 2 Ch 649, 
Gold Beefs, Limited x Bauson, (1897) 1 Ch 115, Geilinger v. 
Gibbs, Ib 479 ) 


Toit. 

In an action for a wrong arising out of a contract, the same 
persons must be joined as parties as are necessary in actions 
for breach of contract 

In actions of pure tort (^.e , for wrongs independent of any 
contract), if several persons are joint-owners or joint-occupiers 
of any land or premises prejudicially affected by any trespass, 
nuisance, or other wrongful act, or the joint-owners of any 
chattels which the defendant has taken, destroyed, or injured, 
whether by negligence or design, they should all,^^ a rule, be 
joined as co-plaintiffynJhe„ action. But in all cases of actions 
for the prevention of waste or otherwise for the protection of 
property, one person may sue on behalf of himself and all 
persons having the same interest. (Order XVI r 37 ) And 
one of several co-owners of a patent may sue alone for an 
infringement of his right {Sheehan x. G E Rail Co., 16 
Ch. D 59), and so may one of several co-owners of a trade- 
mark {Bent v Turpin, 30 L. J. Ch. 495.) 

I But as to defendants m an action of tort, the plaintiff has a 
free hand He is not now, and never was, obliged to join as 
a defendant every person who is liable to him for that tort. 
He may, if he prefers, sue only one or two; and the liability 
of the others will be no defence for those sued, and will not 
mitigate the damages recoverable, for all persons concerned 
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in a common wrongful act are jointly and severally liable for 
all damage caused by it (Co Litt 232, a; Sutton v Clarice, 
6 Taunt. 29 ) But a judgment against these is a bar to any 
• (subsequent action for the same tort against anyone else who 
was 'jointly liable with them, even though the judgment in the 
first action has not been satisfied. {Brinsmead v Harrison, 
L E 7 C P 547, and post, p 223.) A mere covenant, how- 
ever, not to sue one of two joint tort-feasors does not release the 
other from liability. (Dwcfcv (1892) 2 Q B 511.) 

Where special damage is essential to the cause of action 
the plaintiff should be careful to sue only that person whose 
act .caused him the special damage, unless ho can prove that 
some other person instigated the act complained of, in which 
case the instigator and the actor would be jointly liable for 
all damage flowing from the act 

Meconery of Land 

In this action the proper plaintiff is the person who is now 
entitled to immediate possession of the property. He may be 
the freeholder or only a tenant. If there be no tenancy created 
by, or otherwise binding on, the freeholder, then his owner- 
ship involves the right to present possession And as betweenj 
freeholders the first tenant for life is the proper plaintiff; there 
is no need to join any remamdermen or reversioners. Strictly 
all persons who are actually in physical possession of the pro- 
perty should be made defendants, and it is neither necessary 
nor proper to join any person who is merely m receipt of the 
rents and profits of the land. (Common Law Procedure Act, 
1852, s 168.) But where a large number of persons are in 
occupation of the premises who all claim title under the same 
lessor, the rule is relaxed and the plaintiff is , allowed merely 
to make that lessor defendant. (Minet v. Johnson, 63 L. T 
607; Qeen v. Herring, (1905) 1 K. B. 152.) By sect. 209 
of the same Act, the tenant is bound, under penalty of three 
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years’ rent, “forthwith” to give notice to his landlord that 
a writ in ejectment has "been served on him. And the landlord 
can then at onoe obtain leave to appear and defend the action 
under Order XII. it. 2o, 26, 27. The Master * will grant such • 
leave on an ex parte application to any person who, hj himself 
or his tenant, is in possession of the land sought to be re- 
covered in the action, although he is not named on the writ. 


TUrntrations. 

A person who seeks to recover possession of land upon an equitable 
title must make the person in whom the legal estate is vested a party to 
the action. 

Alien V. 11 hods, 68 L. T. 143. 

One tenant in common can sue alone, either in tort or contract, without 
joining his co-tenants in common as plaintiffs. But all joint tenants 
must j oin. 

Roherts v. Holland, (1893) 1 Q. B. 665 ; 41 W. E. 494, 

Lauri V. Rencid, (1892) 3 Ch. 402 ; 61 L. J. Ch. 580 ; 40 W. E. 

679 ; 67 L. T. 275. 

By s. 59 of the Conveyancing Act, 1881, any covenant, bond or obli- 
gation under seal binds the real as well as the personal estate of the 
person making the same, although his heirs are not expressly named in 
it. The creditor is not bound, however, to sue both the real and personal 
representatives of the deceased ; he may proceed against either or both. 
But if he elect to proceed against the real estate, and his deceased debtor 
by his will devised it away, then he must sue both the personal repre- 
sentative and the devisee (or, if necessary, the devisee of such devisee) in 
one action. 

11 Geo. ly. & 1 Will. lY. c. 47, ss. 2, 3, 4. 

Land Transfer Act, 1897, ss. 1, 2, 3; and see Precedent, Xo. 48. 

Where a libel has appeared in a newspaper, the person libelled may 
join as defendants in the same action the proprietor, the editor, the 
printer, and the pubhsher, or any one or more of them, as he thinks fit ; 
for all are jointly and severally liable for the publication and its conse- 


^ The Eules of the Supreme Court always use the phrase the Court 

or a judge.” But such interlocutory applications are always heard and 

disposed of by a Master, or District Eegistrar ; and only come before the 
Court or a judge on an appeal from him (seepos^, p. 336). Hence it is 
less misleading to say the Master.” 
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quences. If lie tki.nks fit to sue some only of those who are hable to 
him, those whom he sues cannot subsequently claim contribution from 
the rest 

Colburn v. Patmore 1 Or M. & E. 73 , 4 Tyr. 677 

Merry weather Y Nixan^^^ E 186; 1 Smith, L C. (11th ed.) 398 

Classes of Persons, 

A married woman may now sue and be sued, either in 
contract or tort or otherwise, in all respects as if she were a 
feme sole; and her husband need not be joined with her as 
plaintiff or defendant. (Married Women’s Property Act, 1882, 
45 & 46 Viet, c 75, s 1.) If, however, the husband has sus- 
tainecl any special damage, he should join ajs a co-plaintiff, so 
as to dispose of all questions in one action. And a plaintiff 
who has a cause of action against a married woman may 
sometimes prefer to sue the husband, or both husband and 
wife, if he can ; especially if the wife is restrained from 
anticipating her separate property. On a parol contract made 
by a married woman since the marriage, it is now praotioaUy 
impossible for both husband and wife to be liable; for either 
the wife was agent for her husband to make that contract 
on his behalf, or she was not If she was, then he alone is 
liable If she was not, he cannot be liable, but she is; for 
she shall ,be deemed to have entered into the contract with 
respect to and intending to bind her separate estate, and 
this* whether she was or was not in fact possessed of or 
entitled to any separate estate when she made the contract 
(56 & 57 Vict. c 63, s 1). See Morel Brothers v Earl of 
W estmorland, (1904) A. C. 11; French v Howie, (1905) 2 
K, B 680; (1906) 2 K. B 674. It is not necessary to join the 
trustees ,of her separate estate as co-defendants {Davies v. 
JenUns, 6 Oh. D. 728, 730.) 

But a husband is still liable to the full extent for any tort 

* The law is different in the case of a contract made by a married 
woman prior to December 5th, 1893. 

c2 
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committed by his wife since their marriage There is nothing 
in any of the [Married Women’s Property Acts removing or 
restricting the common law liability of the husband in this 
respect. {Seroka and Wife v Kattenhurg and Wife, 17 
Q B D 177; E 0 leY Kiiigscote, (1900) 2 Gh, 585-.)^ Hence 
a plaintifi who sues for a tort committed by a married woman 
during her coverture generally sues both husband and wife in 
the old common law way And if the husband is thus com- 
pelled to pay damages and costs for the tort of his wife 
committed during coverture, he has apparently no remedy over 
against her separate estate. 

An infant sues by his next friend (see Precedent, No 58), 
who is personally liable for the costs of the suit, but the infant 
is pnmd facie liable to indemnify him against costs properly 
incurred in the mterest of the infant. {Steeden v. Walden^ 
(1910) 2 Ch. at p. 400 ) He defends by a guardian ad litem, 
who will not be held personally liable for costs unless he has 
been guilty of some misconduct. (Order XVI. rr. 18, 19, 
Order LXV. r. 13.) 

A lunatic sues by his next friend, and defends by a guardian 
ad litem, if he has not yet been found of unsound mind by 
inquisition. If he has been, then he both sues and defends 
by his committee, who, before commencing any action, must 
obtain the sanction of a Lord Justice {Farnham v. Milward 
S Co., (1895) 2 Ch at p. 735, Lord Townshend v. Robins, 
(1908) 1 Ch 201 ) If his committee has any adverse interest, 
someone else must be appointed next friend or guardian 

Partners now may sue and be sued in the name of their 
firm, but jf they sue in the firm name they can be compelled 
to disclose the name and address of every member of the firm. 
(Order XLVIIIa r. 1, Abrahams v. Dunlop P. T. Co., (1905) 

* But see tte observations of Moulton, L. J., in Cuenody Leslie, (1909) 
1 !E. B. at pp. 8S6— 890, Tvbich call m question, but cannot overrule, the 
doctrine laid down above 
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1 K B 46.) If they are sued in the firm name they paust 
enter an appearance in their own names individually, hut the 
subsequent proceedings may continue in the name of the firm 
(r. 6; and see Ellis v. Wadeson, (1899) 1 Q. B. 714). 

A corporation and a company limited sue and are sued in 
their corporate name, they are legal persons. And a trades 
union, though not a legal person, may be sued in its own name 
whether it be registered or unregistered {Ta'ff Yale Ry Co 
V. Amalgamated Society of Railway Servants, (1901) A. C. 
426 ) 

In any action concerning trust property, all the trustees 
within jurisdiction must as a rule be joined; in any action 
concerning the estate of a deceased person all administrators, 
or all executors who have proved the will, must be joined 
(See Latch v Latch, L R. 10 Oh 464 ) But in neither case 
is it necessary to add any of the persons beneficially interested 
in the trust or estate. (Order XVI. r. 8.) 

Where there are numerous persons having the same interest 
in one cause or matter, one or more of such persons may sue 
or be jsued, or may be authorized to defend in such cause or 
matter, on behalf or for the benefit of all persons so interested. 
All persons who have a common right which is invaded by a 
common enemy are entitled to join in attacking that common 
enemy in respect of that common right, although they may 
have different rights inter se (Order XVI r 9, War?icJc v. 
Queen's College, Oxford, L E 6 Ch 716, 726; Duke of 
Bedford v. Ellis, (1901) A C. 1, but see Markt S Co,, Ltd, 
V. Knight Steamships Co , Ltd , (1910) 2 K. B. 1021.) 

Ilhistrattons, 

As a lule, it is urmecessaiy to make the representative of a deceased 
trustee or executor a party to an action, if there be a survivmg trustee or 
executor. 

In re Earruoriy Smith v Allen^ (1S91) 2 Ch 349, 60 L J. Ch. 

287, 64 L T 442. 
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Where a legacy "vras bequeathed to A., in trust for X and Y., and A* ^ 
was made defendant, it was held unnecessary to join X, and T as parties 
to the action , as they were represented by their trustee 

In re Bov,deUy Andrew v Cooper, 45 Cb. D. 444 ; 59 L. J. Ch. 

815, 39 W. E 219 

WJiiUng T. De Rittzen, (1905) 1 Ob. 96, 74 L, J Ob 207. 

A married woman cannot be a guardian ad htem, 

lit re Diile of Sorrier set, 34 Cb D, 465 , 56 L. J Ob 733 

Hence tbe memoiandum of appearance should always state whether a 
female guardian ad litem is a spmster or a widow. 

London and County Bank v. Bray, (1893) W N" 130. 

One shareholder in a company may sue ‘‘ on behalf of him self and all 
other the shareholders ” m that company for a declaration that the pay- 
ment of a certain dividend was ultra vires and illegal. 

Stroud V. Laioson and others, (1898) 2 Q. E. 44; 67 Li. J Q B. 

718; 46 W. E 626; 78 L T. 729 

So, one or more ot the co-adventurers in a cost-book mine may now sue 
or be sued on behalf of the whole number, under 
Order XYl. r. 9 

Under this rule the ofiBcers of an unmcoiporated society may be 
compelled agamst their will to defend an action on behalf of the society 
Wood V. McCarthy and another, (1893) 1 Q B. 775; 62 L. J Q. B. 

373, 41 W E. 523 ; 69 L. T. 431 

A mortgagor who is entitled for the time being to possession of the 
mortgaged property, or to receive the rents and profits of it, may sue for 
possession of it, or to recover such rents or profits, or to prevent, or recover 
damages m respect of, any trespass or other wrong done to it, without 
joining his mortgagee as a co-plainti^. 

Judicature Act, 1873. s. 25, subs. (5). 

Conveyancmg Act, 1881 (44 & 45 Yict. c. 41), s 10, subs. (1). 
Turnery. Wahh, (1909) 2 K. B 484, 78 L. J. K. B 753; 100 

L. T. 832. 

The assignee of any legal chose in action may sue for it without joining 
his assignor as a co-plamtifi, provided the assignment be absolute and in 
writing under the hand of the assignor, and provided notice in writing of 
the assignment has before action been given to the debtor oar holder of the 
fund. 

Judicature Act, 1873, s. 25, subs. (6), 

Hughes v. Bump House Hotel Go. (No. 1), (1902) 2 X. B. 190 ; 

71 L. J. K B. 630; 50 W. E 660 , 86 L. T. 794 
Dawson v, Ct. N <& a%ty By., (1905) 1 K, B. 260 ; 74 L J. K. B. 

190; 92 L. T 137. 
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II. — ^JOINDER OP CAUSES OF ACTION. 

The J udioature Act gave a plaintiff a very extensive power 
of joining on one writ several different causes of action. x4Lnd 
in a proper case the plaintiff should certainly avail himself of 
this power. For if he brings two actions unnecessarily where 
one would have sufficed, he will probably have to pay the costs 
of one (action. 

Take the simplest case first* — 

1. Where the parties are the sarne in all the causes of 
action which it is sought to join. 

The plaintiff^ maj^join on one writy,ny numb^ of different 
causeTpiTaction against "the same person or persons To this 
rule there lare only three exceptions* — 

{a) Claims by a trustee in bankruptcy, as such, may not, 
except by leave of a Master, be joined with any claim 
by him in any other capacity (Order XVIII r. 3 ) 

(6) Claims by or against an executor or administrator, as 
such, may not be joined with claims by or against him 
personally, unless the latter claims are alleged to arise 
with reference to the estate of which he is executor 
or administrator, (Order XVIII. r 5; WhiUoorth 
V. Barhuhire arid others, 41 W K 317; 68 L T. 
216.) 

(c) No cause of action may, without leave, be joined with 
an action for the recovery of land, except claims in 
respect of mesne profits or arrears of rent, or double 
value, or damages for breach of any contract under 
which the land is held, or for any wrong or injury 
done to it. (Order XVIII r. 2.) The plaintiff may 
join no other cause of action; but the same cause of 
action may entitle him to relief of various kinds. 
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Thus, no leave is required to 30m a claim for an in- 
junction, or for an account of rents and profits, or 
for a receiver, or for any declaration that merely 
establishes the plaintiff’s light to possession* for all 
these things are simply machinery to enforce the 
plaintift’s one cause of action (^Gledhill v Hiiute?', 
14 Ch. D 492 j 

Leave should strictly be asked for and obtained before the 
writ IS issued, but it can be obtained subsequently {Lloyd 
V Gt ir Dairies Co , (1907) 2 K. B 727 ) And if claims 
be improperly joined without leave, still this irregularity is 
waived if the defendant, without raising the objection, takes 
a step in the action, which would be neither necessary nor 
useful if he intended to rely on that objection (Per Cave, J , 
mReinv Sfef?2, 66 L T atp 471) He is supposed to know 
the law, and thus has notice of the irregularity as soon as he 
sees the writ or pleading {Miilckern v Doercks, 53 
L J Q B 326 } As to w^hat is a “step in the action,” see 
post^ p 213 

Subject to these exceptions, the plaintiff may unite in the 
same action any number of causes of action in which all parties 
are concerned But if the defendant subsequently can convmce 
a Master that the causes of action which the plaintiff has joined 
cannot be conveniently tried or disposed of together, the 
Master may order one or moie of them to be excluded, and 
consequential amendments to be made, and may make such 
order as to costs as may be just (Order XVIII rr 1, 7, 8, 9 ) 

Now we come to cases of more difficulty, where not every 
plaintiff or not every defendant is interested in every cause of 
action joined 

2. When may two or more plaintiffs join on one writ 

tinct and separate causes of action against the same 
defendant or defendants^ 
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In three cases they clearly may — 

{a) “Claims by plaintiffs jointly may be joined with 
claims by them, or any of them, separately against 
the same defendant/’ (Order XVIII r 6 ) 

(6) Claims by or against husband and wife may be joined 
with claims by or against either of them separately. 
(Order XVIII r 4 ) 

(c) And, generally, unconnected persons who have each 
a distinct and separate cause of action against the 
same defendant may join in one writ whenever their 
separate causes of action _arise o ut, pj the same, trana- 
action or series of trans^ptioji^, and involve any 
common question of law or fact (Order XVI r. 1); 
but in no other case {Smurthivmte v Hannay, 
(1894) A C 494, Carter v Rigby d Co , (1896) 
2 Q. B. 113 ) 

But even in these three cases, if any defendant can show 
that the joinder of such causes of action may embarrass or 
delay the trial of the action, the Master may order separate 
trials, or make such other order as may be expedient. If, 
however, the action goes to trial with such joinder undisturbed, 
and ono plamtiff succeeds and the other fails, the defendant 
will be entitled to his costs occasioned by joining the 
plaintiff who failed, unless the judge otherwise directs. 
(Order XVI r 1 ) 


IlJvistratioiis. 

Persons who have separate interests in the same piemises may jom as 
co-plamtdfs in an action in respect of any injury done to those premises. 
Thus, the owner and the tenant of a house may sue together for an 
injunction to restrain a nuisance to that hou'^e 

Yiscoimt Qort and others v Eowney, 17 Q. B B. 625 , 55 L, J. Q. B, 
541 , 64 W. E, 696 , 54 L. T. 817. 

Moreover, the owners and tenants of two or more adjoining houses 
may ah join m one action to restiain, or to recover damages for, any 
nuisance or other mjuiy which affects their respective properties, though 
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to different extents, provided sucii nuisance or injury is caused by the^ 
same acts of the same person 

House Piojperty Go, v. Horse Natl Ob , 29 Ch D 190 , o4L J. Oh. 
715 ; 33 W. E. 562 ; 52 L. T. 507 

If a committee, oi trustees, or any other defined body gi persons be 
libelled or slandered collectively as a body in lespect of the performance 
of their official duties, they may all jom in one action 

Booth and others v Bnscoe^ 2 Q,. B D 496 , 25 W E 838 

But if A defames B on one occasion, and C on another, B and 0. 
cannot join as co-plamtiffs in one action against A , even though the 
charges be “historically*^ connected, for each slander is a separate* 
“ transaction ” 

Sandes and another v. Wtldsmith and another ^ (1893) 1 0,. B. 771 , 
62 L. J. Q B. 404 ; 69 L. T 387. 

The Universities of Oxford and Cambridge were allowed to jom in one 
action to restrain a publisher from selling his books as “ The Oxford and 
Cambridge Publications *’ 

Universities of Oxford and Gamhndge v. GkUf (1899) 1 Oh. 56 ; 68* 
L J Oh. 34, 47 W. E 248, 79 L. T. 338. 

Pour persons who have been separately induced to take debentures on 
the faith of erroneous statements contained in the same fraudulent pro- 
spectus may jom as co-plamtifEs under Order XVI r, 1 in an action 
against the directors. 

DrincqherY, Wood, (1899) I Oh. 393, 68 L. J Oh. 181; 47 W.B*. 
252; 79 L T 548 

And see Walters v. Green, (1899) 2 Oh 696, 68 L. J. Oh. 780; 
48 W. E. 23, 81 L. T. 151. 

But see the dictum of Joyce, J., m Price v Ghnton, (1906) 2 Oh^ 
atp 489 

But where a plaintifE claims certain rehef in his personal capacity, and 
certain other rehef on behalf of himself and aE other the shareholders in 
a certain company, he cannot join those two claims on one writ, unlesa 
the right to relief m each case arises out of the same transaction or seriSs 
of transactions It is not enough for him to show that a common ^estion 
of law or fact will arise. 

Stroud V. Lawson and others, (1898) 2 Q,. B. 44 ; 67 L. J. Q* B** 
718 , 46 W. E. 626; 78 L. T. 729 

Walters v Green, supra. 

Great North-West Gentral Ry Go v. Oharlehots, (1899) A. 0- 114; 
eS^L. J P. 0 25 , 79 L T 35. 
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3. When may the same plamtiff or plaintiffs join on one, 
writ separate and distinct causes of action against 
different defendants^ 

The Rules of Court hearing on this question are as follows — 
^‘All persons may be joined as defendants against whom 
the right to any relief is alleged to exist, whether jointly, 
severally, or in the alternative And judgment may be given 
against such one or more of the defendants as may be found 
to bo liable, according to their respective liabilities, without 
any amendment.” (Order XVI. r. 4 ) 

“ It shall not be necessary that every defendant shall be m- 
terested as to all the relief prayed for, or as to every cause of 
action included m any proceeding against him; but the Court 
or a judge may make such order as may appear just to prevent 
any defendant from being embarrassed or put to expense by 
being required to attend any proceeding in which he may have 
no interest.” (16 r. 6.) 

The language of these rules seems to be clear and conclu- 
sive, but the praciico under them has from the first been con- 
fused and confusing. 

It is necessary to deal with three separate cases. — 

(i) When a plaintiff alleges that two or more persons are 
all jointly liable to him on several different causes of action, 
whether sounding in tort or in contract, he may join them all 
on one writ {ante, pp 14, 16). This has always been clear 
law. But it is not clear law whether he may also jom on this 
writ any separate cause of action against one or more of the 
defendants severally It was decided in Pope v. Hawtrey and 
another, 85 L. T. 263, 17 Times L. R 717, that in an action 
brought against several defendants for a joint tort the plain- 
tiff could not join in the same jaotion separate claims ag’ainst 
ono or more of the defendants individually for any other inde- 
pendent tort. This decision unfortunately was not cited to the 
Court during the argument of either of the cases of Bulloch 
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y L G 0 Co OT Compania Sansinena de Carnes Conge’* 
ladas V Houlder Brothers d Co , Ltd , infra It is difficult, 
therefore, to decide how far, if at all, it is overruled by the later 
cases 

(li) Where a plaintiff has but one cause of action, which 
entitles him to judgment against either A or B but not against 
both, he may join A and B on the same writ as defendants 
in the alternative, and so determine the question which of them 
is Hable (Order XVI r 7, Thompson y L C C , (1899) 1 
Q. B. 840) In such a case he will probably have to pay the 
costs of the defendant who is held not liable, though he may 
recover them back again from the defendant who is liable if 
he can satisfy the judge that this defendant was guilty of 
any misrepresentation, or collusion, or other misconduct in the 
matter (Sanderson v Blyth Theatre Co , (1903) 2 K B. 
633; Bullock v L G 0 Co , (1907) 1 KB 264.) 

(ill) But where a plaintiff seeks to recover judgment against 
A on one cause of action, and at the same time to recover 
judgment against B. on a separate and distinct cause of action, 
it IS difficult to say in any given case whether he can or cannot 
join these two causes of action on one writ 

From 1896 to 1906 it was clear law that he could not do so in 
any case The House of Lords decided in Sadler y G W By 
Co and Midland By Co , (1896) A C 450, that claims for 
damages against two or more defendants in respect of separate 
torts cannot be combined in one action And the rules relating 
to the joinder of defendants have not been modified in any 
way since this decision, to make them correspond with the amend- 
ment made in October, 1896, in the rule as to joinder of plaintiffs 
(Order XVI r 1 ) Hence, it was held in Goiver v Couldridge 
and others, (1898) 1 Q B 348, that the decision in Sadler's Case 
still remained clear law But it has now been decided by the Court 
of Appeal that there is power under Order XVI r 4, to join 
several defendants in the same action for the purpose of claiming 
relief against them jointly, severally, or in the alternative, and 



JOINDER OF CAUSES OF ACTION 


2 ^ 


that this power le not confined to cases in which the causes of 
hction alleged against the several defendants are identical, but 
extends to all cases in which the subject-matter of complaint 
against the several defendants is substantially the same, although 
the respective causes of action against them are different in form, 
and their respective liabihties are to some extent based on dif- 
ferent grounds {Bullock v L. Q 0. Co , (1907) 1 KB 264, 
Compania Sansinena de Carnes Congeladas v Houlder Brothers 
d Co , Ltd , (1910) 2 K B 354 ) It was thought apparently 
that the alteration made in the wording of Order XVI r 1, which 
only applies to plaintiffs, had in some way rendered incorrect 
the construction placed by the House of Lords in Sadler's Case 
upon rr 4 and 5 of the same Order, which apply only to de- 
fendants, and which remain unaltered If so, the decision in 
Oower V Couldridge must be taken to be overruled 


Illustratwns 

But where several persons conspire to do the plaintiff an mjury, and 
succeed, he may 3 oin them all as co-defendants on one wnt , for the 
cause of action against them is j'omt, 

Walters v. Oreen^ (1899) 2 Oh 696, 68 L J Ch 730, 48 W. R. 

23; 81 L T 151 

Keefe v Walsh, (1903) 2 Ir. E 681 

But it was held that he cannot jom m the same action separate claims 
against one or more of the defendants individually for torts independent 
of the alleged conspiracy 

Pope V. Hawtrey and anothei , So L. T. 263 , 17 Tunes L, E 717. 

A. and B promoted a company, of which they and 0 became directors ; 
the three then issued a misleading prospectus. Held, that the plaintiff, 
who had been thereby induced to take shares in the company, could not 
join in one action a claim against A and B. for conspiracy, with a claim 
against A., B. and 0 for fiaudulent misiepresentation. 

Gower v. Couldridge and others, (1898) 1 Q,. B 348 , 67 L J. Q,. B. 

251, 46 W E. 214, 77 L T 707 

The plaintiff was mjured by a collision between an omnibus and a cart 
He brought an action against the owners of both vehicles chargmg them 
both jomtLy and severally with neghgence The Jury found neghgence 
on the part of the driver of the ommbus, and negatived neghgence on 
the part of the driver of the cart The Judge entered judgment for the 
plaintiff agamst the first-named defendant, and judgment for the suc- 
cessful defendant, with costs m each case. The judge further ordered 
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tiiat tlie costs so payable by tbe plaintiff sbould be included m the costs 
recoverable from tbe first- named defendant 

Bulloch V. Z G 0 Co , (1907) 1 B. 264 , 76 Ij. J. K. B. 127 , 
95 L. T. 905 , 
approved m 

Cotnpama Sans%nena de Games Congeladas v. Iloulder Broth rs 
& Co , Ltd,, (1910) 2 E. B. 354 , 79 L. J. IC. B, 1094 ; 103 
L. T. 333 

A plaintiff may ]oin in one action a claim against a principal on a 
contract made by bis alleged agent, and an altornativo claim against 
tbe alleged agent for contracting without autbonty 

Honduras Eg Co v. Lef&vre & Tucler, 2 Ex. T> 301 , 46 L. J. 
Ex. 391 , 25 W E. 310 , 36 L T. 46. 

Masseij v. Heynes, 21 Q B D. 330, 57 L. J. Q. B. 521 , 36 W. E. 
834; 59 L. T 470. 

Bennetts v Mcllwraith, (1896) 2 Q. B 464, 65 B. J. Q,. B. 632 , 
45 W. E. 17, 75 L T. 145 

So where A. has trespassed on B.*s land, and claims a right to do so 
under a grant of a right of way from B ’s landlord prior in date to B.’s 
lease, B. may join a claim against A. for trespass with, an alternative 
claim against tbe landlord for damages in tbe event of A. establishing 
bis right 

Child V. Stenmng, 6 Ob. D 696 , 46 L J. Ob. 523 ; 25 W. E. 519 ; 
36 L T, 426. 

If tbe same bbel appear m seventeen newspapers, the person bbolleil 
must bnng seventeen actions, one against each newspaper, if be desires 
to recover damages fiom them all (though an action against one would 
sufficiently clear bis character). He cannot make the seventeen proi)n 0 torfl 
defendants to one suit 

CoUedge v. Bike, 56 L. T 124, 3 Times L. E. 126. 

But tbe seventeen actions can be consohdated on tbe application of the 
defendants under sect 5 of tbe Law of Libel Amondinont Act, 1888 
(51 & 52 Yict. c 64), or on tbe application of the plaintiff with tbo 
consent of tbe defendants 

Stone V. Press Association, Limited, (1897) 2 Q. B, 159, 66 L. J. 
a B. 662 , 45 W. E. 641 , 77 L T.^41 

Zee V. Arthur (1908), 100 L. T. 61. 

Tbe plaintiff bad a bicycle shop which stood, unfortunately for him, 
between tbe parcel-office of tbe Great Western Eailway Company and 
tbe parcel-office of tbe Midland Eailway Company The first company 
obstructed tbe access to bis premises on tbe north side ; the second on tbo 
south; and between them they seriously injured bis business. Held, that 
these were two separate torts committed by two independent tort-feasors, 
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and gave rise to two distinct causes of action whicli could not be joined 
-bn one wiit. 

Badler v. G. W, Ry, Qo. tfc Midland Ry. Co., (1896) A, 0. 450; 
65 L. J. Q. B. 462; 45 W. E. 51 ,* 74 L. T. 561. 

Oreenioood v. Grmvwood (1908), 100 L. T. 68. 

A county council damaged the plainti:ff’s house by negligently excavating 
near it. A water company contributed to the damage by negligently 
leaving their water-main insufficiently stopped. Held, that though the 
damage to the plaintiff’s house was the same, whatever the cause, the 
county council and the water company could not be joined as defendants 
in the same action. 

Thompson v. London County Council, (1899) 1 Q. B. 840; 68 
L. J. a B. 625; 47 W. E. 433; 80 L. T. 512. 

But see FranJcenhurg v. Great Horseless Carriage Co,, (1900) 
1 a B. 504 ; 81 L. T. 684. 

Kent Coal Exploration Co,, Limited v. Martim and others (1900), 
16 Times L. E. 486. 

4. Separate causes of action with, different plaintiffs and 
also different defendants can never be joined on the 
same writ. 

This last case presents no difficulty. 

If A. has a several cause of action against B., and X. has a 
wholly distinct and independent cause of action against Y., 
A. and X. cannot issue one writ against B. and Y., even though 
their separate actions arise out of similar transactions and 
involve similar questions of law or fact. The only thing that 
•can be done, if there be many such actions, is for all parties 
to agree that one shall be taken as ‘‘a test action,” and that 
the others shall be stayed till that one is tried, and then follow 
its event. 
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III — JURISDICTION 

Next, the plaintiff must select the Court in which he will sue. 
The High Court of Justice has certain humble rivals in the 
Borough Courts and the County Courts The jurisdiction of 
these inferior Courts is limited by certain geographical con- 
siderations as to where the cause of action arose, and whore 
the defendant resides, in the County Court also the amount 
which the plaintiff can claim is restricted (See posjf, p 350 ) 
But the High Court of Justice has jurisdiction over the whole 
of England and Wales, and no limit is placed on the amount 
which a plaintiff can claim or recover The High Court has 
also a general jurisdiction over all injuries done by one 
Englishman to another in any corner of the world, whether 
in an English colony or in a foreign country {Scott v. Lord 
SeymoWy 1 H. & C 219; 32 L. J. Ex. 61), and also over in- 
juries done by one lalien to another abroad, provided such 
injuries be actionable by the law of England and also wrong- 
ful by the law of the country where they were committed. 
(;Machado v. FonteSy (1897) 2 Q B 231; Carr v. Frack 
Times d Co , (1902) A C 176 ) But the Court has of its 
own accord restricted these wide powers to cases in which the 
defendant is within jurisdiction {yVatMns v. North Americariy 
dc. Co , 20 Times L. R, 534) at the time the writ is issued, so 
that it can be served upon him here. If the defendant is out 
of jurisdiction, no writ can be issued except by leave (Order II. 
r. 4), and such leave will only be granted in the cases specified 
in Order XI. (In re Eager, Eager v Johnstone, 22 Oh. D. 
86.) Thus, leave will be readily granted if the whole sub- 
ject-matter of the action bo land situate within jurisdiction, 
or the construction, rectification, avoidance, or enforcement of 
any deed, will, contract, obligation or liability affecting land 
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or hereditaments within jurisdiction. Such matters hy inter- 
national law belong to the forum rei sitcB, Again, leave can 
be obtained to issue a writ against any one who is not domiciled 
*or ordinarily resident in either Scotland or Ireland, for any 
breach within jurisdiction of a contract which ought to be 
performed within jurisdiction. {Charles Duval d Co y,Gcms, 
(1904) 2 K B. 685.) It does not matter where the contract 
was made And it will be sufficient if a part of the contract 
has been broken, provided that part had to be performed within 
jurisdiction {Beinv 'Stein, (1892) 1 Q B 753,757, Comber 
V. Leylay^, (1898) A. C. 524, M^itzenbecher v Espanola, 
(1906) IK B. 254.) But there is much greater difficulty in 
obtaining leave in an action of tort. Such actions are not 
expressly mentioned in the Order 

It IS possible, however, to bring even an action of tort under 
one or other of clauses (c), (f), (g), of rule 1 of Order XI. 
Thus it may be that the proposed defendant, though tem- 
porarily’’ abroad, is “ domiciled or ordinarily resident within 
the jurisdiction” (c). But though a man carries on business 
within jurisdiction, whether in his own name or under any 
other stylo or firm, he cannot be sued here, if he resides abroad. 
{Field X Bennett, 56 h J Q B 89; De Bermlesv. New York 
Herald, (1893) 2 Q B 97, n:, De Bermles v. Bennett {1894:), 
10 Times L E. 419, Maciver v Burns, (1895) 2 Ch 630 ) 
And there can bo no substituted service of a writ in an action 
m which there cannot in law be personal service. {Wilding 
V. Bean, (1891) 1 Q. B. 100; Jay v. BMd, (1898) 1 Q. B. 12.) 
A foreign company will be deemed to be resident within juris- 
diction if it is conducting its business, or a material part of 
it {G,g either manufacture or sale) at some fixed place in this 
country for a substantial period of time {La '' Boiirgogne,'" 
(1899) A. C. 431; Dunlop Pneumatic T. Co v. Actien, dc., 
(1902) 1 K. B. 342; Saccharin Corporation, Ltd v Chemische 
Fdbnk Von Heyden, (1911) 2 K B. 516.) And now every 

o.p 
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foreign oompany which establishes a place of business within 
the United Kingdom must within one month from doing so 
file with the Registrar of Companies the name and address of 
some 'person resident in the United Kingdom who is authorized * 
^‘to accept on behalf of the company serVice of process and 
any notices required to be served on the company (Com- 
panies (Consolidation) Act, 1908 (8 Edw VII , c 69), 
s 274 (o) ) 

The plaintiff may obtain leave under Order XI r 1 (f) if 
he adds a claim for an injunction on his writ (Tozier and 
Wife V 'Hawkins^ 15 Q.B.D. 650, 680, Ltsbon-Berlyn Gold 
Fields, Limited v. Heddle, 52 L. T 796,) But tho judge at 
chambers, when granting leave to serve the writ out of juris- 
diction, may, if he think fit, limit the plaintiff to* that portion 
of his 'claim in respect of which it shall appear at tho trial 
that the writ could have been properly served out of jurisdic- 
tion (Thomas v Dudhess Dowager of Hamilton, 17 Q B D 
592 ) Under clause (g), where the writ has already been duly 
served on a defendant within jurisdiction, leave will bo given 
in a proper case to serve another defendant who is outside j uris- 
diction, provided he be a nooessary and proper party to the 
action. (Croft v King, (1893) 1 Q B. 419; Williams v. 
Cartwright and others, (1895) 1 ® 142, Duder v Amster- 

damsch Trustees Kaa^itoor, (1902) 2 Ch 132; Alexandef v 
Valentine (1908), 25 Times L. R. 29 ) If the proposed defen- 
dant IS a British subject, he can (by leave) bo served with 
the writ though he reside abroad; but by international cour- 
tesy, a foreigner residing abroad can only be served with 
notice of the writ, not with the writ itself. (Order XI. it. 6, 
8 ) Leave can also be obtained to serve with the writ, or 
notice of the writ, notice of motion for an interlocutory in- 
junction (Order LII r 9, Overton v Burn, 74 L. T. 776.) 

There is one curious exception to the jurisdiction of tho High 
Court. If the defendant bo a member of tho University of 
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Oxford resident within its limits, he must be sued in the 
University Court, although the plaintiff be in no way connected 
with the University or resident within its limits, and although 
the cause of action did not arise within those limits. {Ginnett 
V WMUmghcmy 16 Q B. D 761.) In the University of 
Cambridge there is a similar rule, save that the privilege cannot 
be claimed if any person not a member of the University is a 
party to the action. (19 & 20 Viet c. xvii., s 18 ) 
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Chapter III 

INDORSEMENT ON WRIT. 

On every writ the plaintiff must state clearly the Division 
of the Hig'h Court in which ho intends to sue, the name of th<^ 
judge, if any, to whom the action is assigned {anie^ p. 4), and 
the names of all parties If any pai'ty sues, or is sued, in u 
representative character, this fact should also- bo stated on tlu** 
writ. (Sec Precedents, Nos 1, 11, 29, 31, 30 ) The plaintiff 
must also make on the writ before it is issued an"^" indbrso- 
ment of claim ” — tliat is, a statomont aa to the nature of his 

n - — ^ » * (• « I !.» V ' 

claim and the relief or remedy which ho socks*— so as to lot tho 
defendant know why he is sued. There are now four different 
kinds dt indorsement of claim — 

I.— <A, general indorsement, 

II —An indorsement for trial without pleadings, 

III — An indorsement for an account; and 

IV. — A special indorsomont (which is really a ploadiug). 

Which kind of indorsomont should tho plaintiff make on his 
writ? 

This is sometimes an important question, and ono on which 
the plaintiff would bo wise to- consult the counsel who will 
conduct his case at tho trial If tho case is of such a nature 
that it falls within Order III. r. 6 p. 42), and if there 
is any reasonable chance of obtaining judgment under 
Order XIV., then tho plaintiff should specially indorse his 
writ with a Statement of Claim, In other oases, if ho desire 
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to have pleadings, he should indorse his writ generally and take 
out a summons for directions (see'post, Chapter VI.) as soon as 
the defendant has entered an appearance. If he cannot claim 
a specific amount, because he does not know how much his 
trustee or a^ent has in fact received on his behalf, the^n ho 
had better claim an account and proceed against him under 
Older XV If, however, the plaintiff desires to proceed 
promptly to trial, and is willing to dispense with pleadings 
altogether, he may adopt the procedure provided by Order 
XVIIIa., and indorse his writ with a statement that he intends 
to proceed to trial without pleadings. But if the plaintiff is 
not ready with the evidence necessary for his case, or if he is 
in the dark as to tho nature of tho defence which will bo set 
up at the trial, then he should place on his writ a general in- 
dorsement, and apply to the Master for leave to deliver a State- 
ment of Claim. 

I proceed tO' deal separately with each kind of indorsement 
of claim 
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I. — GENEEAL INDOESEMENT 

This merely a label to show to what class of action the 
suit^ ]telpJi4y3» It is expressly provided that in such an indorse- 
! ment it shall not be essential to set forth the precise ground of 
complaint or the precise remedy or relief to which the plaintiff 
considers himself entitled. (Order III r. 2.) There is one 
exception, in actions of libel, a general indorsement must 
** state sufficient particulars to identify the publications in 
respect of which the action is brought ’’ (HQ, see Precedent, 
No. 5 ) 

The exact wording of a general indorsement may become 
important, if the defendant does not appear, or if the Master 
refuses to order pleadings, but if the Master order pleadings, 
a Statement of Claim will be delivered in due course, stating 
everything in proper form. The plaintiff may not (without 
leave) introduce in his Statement of Claim a fresh cause of 
action wholly distinct from anything mentioned on his writ. 
{Cme V. Crew^ 62 L. J. Ch. 530.) But apart from this, the 
indorsement on the writ, if general, in no way fetters or 
limits the future Statement of Claim. For by Order XX. r. 4, 
“whenever a Statement of Claim is delivered the plaintiff may 
I therein alter, modify, or extend his claim without any amend- 
Iment of the indorsement on the writ " But this rule does 
not apply where the defendant has not appeared {Gee v. 
Bell, 35 Ch D. 160, Kingdm v. Kirk, 37 Ch. 1). 141, 
Southall Development Syndicate, Ltd* v. Dunsdon, 96 L. T. 
109.) Hence, whenever there is any chance of judgment 
going by default, even a general indorsement must be carefully 
prepared. (See Precedents, Nos. 3 — 8.) 
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II — INDORSEMENT FOR TRIAL WITHOUT PLEADINGS. 

(Order XVIIIa ) 

The Rules of November, 1893, enable a plaintiff, if ho wishes, 
to proceed to trial without pleadings, subject to certain con- 
ditions, one of which is that ‘‘ the indorsement of the writ of 
summons shall contain a statement sufficient to give notice of 
the nature of his claim, or of the relief or remedy required in 
the action, and shall state that if the defendant appears the 
plaintiff intends to proceed to trial without pleadings ” This 
indorsement is not a pleading, for the plaintiff has decided 
to proceed to trial without any pleading Something more 
prooiso than a general indorsement seems to be required, but 
not all the detail necessary in a special indorsement, which is 
really a Statement of Claim The words “if the defendant 
appears, the plaintiff intends to proceed to trial without plead- 
ings,’' must be added, otherwise Order XVIIIa will not apply. 

Some care is necessary in drafting an indorsement of this I 
kind, for tho plaintiff will be bound by it. There will be no 
Statement of Claim by which to “ alter, modify, or extend his 
claim”, and amendments will only bo allowed upon terms. 
On tho other hand, Order XIX r 6 docs not apply to indorse-^ 
ments of this kind. Hence, a plaintiff who desires to go to 
trial without pleadings is not bound to set out on his writ 
particulars of special damage, expenses, &c. Still, as the 
object of this new procedure is expedition, it will be well to 
forestall any dilatory application by the defendant for par- 
ticulars under rule 3 of this Order (post, p 62) by voluntarily 
statmg in the indorsement all that the defendant can reasonably 
require to know. (See Precedents, Nos. 9—28.) 
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Ill — INDORSEMENT POR AN ACCOUNT, 

If a rent-collector, or a commercial traveller, or any other 
agent or trustee, has received money on behalf of the plaintiff, 
he IS what is called an acc o^ ^ 

bound within a reasonable time after demand to render an 
account of all moneys received by him, showing how much 
he has paid over to the plaintiff and how much he still has in 
hand It is of great importance to the plaintiff to havo such 
an account, he does not know how much money the defendant 
has in fact received on his behalf, and therefore ho does not 
know what sum to claim on the writ. In such a case ho 
would indorse his writ with a claim to have an account taken 
under Order III. r 8. (See AugiisUmis v NerineJcoc, 16 Oh. 
D. 13, 17, and Precedents, Nos 29, 30, and 31.) If tho de- 
fendant does not appear to such a writ, an order for the 
account claimed will be forthwith made as of course, if ho 
does appear, the order will nevertheless be made, unless tho 
defendant can show that he is not an accountifiig party, or 
that he has already fully accounted, or that there is some 
preliminary question to be tried (Order XV r. 1 ) Tho 
application for such order may be made at any timo after tho 
time for entering an appearance has expired; if the defendant 
has appeared, it must be made on a summons for directions - 
And indeed at any stage of the proceedings in any cause or 
matter the Court or a judge may direct any necessary accounts 
to be taken, notwithstanding that there may bo some further 
relief sought for, or some special issue still to be tried 
(Order XXXIII. r. 2.) 

This method of obtaining an account was borrowed from the 
Court of Chancery, it is of the greatest utility It is true that 
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•an action lay at common law against a bailifi or receiver, or by 
one merchant against another in respect of their mutual deahngs 
as merchants, for not rendering a reasonable account of profits 
■ j'^nd by the statute 4 & 5 Anne, c. 16, s. 27, an action of account 
might bo brought by one joint-tenant or tenant in common against 
the other, as bailiff, for receiving more than his just share or 
proportion {Renderson v Eason (1851), 17 Q B 701 ) But 
in the face of the extensive jurisdiction of the Courts of Equity 
in all matters of account, these common law actions became 
practically obsolete, ,and now, in eitlier Division of the High 
Court (YorJc v Stowets, (1883) W N 174), a plaintiff may 
indorse his writ with a claim for an account 
If an order be made on such an application, the account may bef 
taken by a Master, or a District Registrar (Inre Bowen, 20 Ch Di 
538 or by a special referee or an official referee under eitheJ 
sect. 13 or sect. 14 of the Arbitration Act, 1889 (RochefoucaiilA 
v Boustead, (1897) 1 011 19G ) A special referee is an arbitrator 
or umpire appointed by the parties, an official referee is an officer 
of the Court to whom questions of account may bo referred by the 
order of a judge or Master A referee is not bound to take the 
account in the strict way usually adopted before a Master in 
Chancery Chambers, he may adopt that method if he thinks it 
convenient, or any other method that in his opinion will best 
advance the ends of justice {In re Taylor, Turpin v, Pam, 44 
Ch D 128 See Seton, Vol II c 43, 6th ed , pp 1352 — 1379, 
and Precedents, Nos. 46, 47 ). The first step generally is for the i 
defendant to deliver an account. This the plaintiff proceeds to 
criticize. If he can shew that the defendant has taken credit for 
payments which he never made, he can have the items struck 
out; that is called “ falsifying ” If he can shew that the defendant 
has received moneys with which he lias not debited himself, the 
plaintiff can have tliese items added; that is called * *surchargingr.' ^ 
When this process has been exhausted, the referee will have 
arrived at a correct account, and can then make an order that 
the defendant shall pay the plaintiff the balance shewn by such 
account io be due to him. 
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‘^III —STATEMENTS OF CLAIM. 

(i) In Actions for Breach of Contract. 
m 46 

Agent Liable to Account 

1 The plaintiff is a merchant in England, having business 
transactions on the West Coast of Africa 

2. On September 2nd, 1909, the plaintiff appointed the defen- 
dant his agent for the collection of certain debts duo to him on 
the West Coast of Africa, and, for the purpose of such collection, 
delivered certain securities to tho defendant 

3 The defendant did not collect all the said debts; he has not 
accounted for any of the said debts, and he disposed of certain 
of the securities without collecting the said debts 

4 The plaintiff also claims a sum of 1941 , balance duo from the 
defendant to the plaintiff for tlie price of goods sold and delivered 
by the plaintiff to the defendant, and for moneys received by the 
defendant to the use of the plaintiff 

\VwriimlarB ] 

And tho plaintiff claims — 

(i) An account 

(ii) 194Z 




No 47 


Agent Liable to Account — Detinue. 


1 From April 1st, 1899, until August 8th, 1911, the plaintiff 
employed the defendant as his solicitor and coiifidential agent in 
the management of building estates and otherwise, ^ 

2 The defendant, as such solicitor and agent, received large 
sums of money for the plaintiff, for which he refuses to account. 

3 Tho defendant wrongfully detained, and still detains, from 
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. What IS “a debt or liquidated demand in money payable by 
the defendant These words include every “liquidated demand 
payable in money,” although no fixed sum was expressly agreed on 
at tlie date of contract (See Runnacles v Mesqmta, 1 Q. B D 
416, and Phillips v Harris, (1876) W N 54 ) If no price or 
remuneration was then fixed, the plaintiff wiU be paid whatever 
IS regular and usual, according to prices current in the trade, or 
to some scale of charges recognized in the profession {quantum 
meruit — such sum as he has earned), and the case is still within 
the rulo * {Lagos v Grunwaldf, (1910) 1KB 41, 48 ) What 
IS excluded from the operation of the rule is an action for un- 
liquidated damages, that is to say, an action in which the amount 
to be recovered depends upon all the circumstances of the case 
and on the conduct of the parties, and is fixed by opinion or con- 
jecture In such cases one cannot say positively beforehand 
whethei the jury will award the plaintiff a farthing, or forty 
shillings, or a hundred pounds Merely inserting a figure on 
the writ {e g , “and the plaintiff claims 500 Z damages”) will 
not make such a claim liquidated But whenever the amount to 
which the plaintiff is entitled (if he is entitled to anytliing) can 
be ascertained by calculation or fixed by any scale of charges, 
or other positive data, it is said to be liquidated or “made clear,” 
and then the writ can be specially indorsed 

By the express words of clause P , in an action for the recovery 
of land a claim for rent or mesno profits may bo added to the 
special indorsement Eent is iiioney payable by a tenant to his 
landlord for the use and occupation of tho premises under a con- 
tract, express or implied Mesne profits are the rents and profits 
which a trespasser has, or might have, received or made during 
his occupation of the premises, and which therefore he must pay 
over to the true owner as compensation for the tort which he lias 
committed A claim for rent is therefore liquidated, while a 
claim for mesne profits is always unliquidated Mesne profits 
may be claimed from the date of the defendant’s entry on the 

* See Precedents of special indorsements in R S. 0., Appendix 0 , 
Sect. lY. By ** R* S. 0*, Appendix A,” or B,” or ** 0,” is meant one or 
other of the Appendices of Precedents of Writs, Notices, or Pleadmgs, 
which are attached to the rules of the Supreme Oouit of November, 1883 
By Precedent, No. I refer to’ the Appendix ot Precedents at the 

end of this book. 
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IV. — A SPECIAL INDORSEMENT 

A plaintiff can only* indo-rso his writ speoially in one 
or other 'of the six oases provided by Order III r 6, viz- 
where he seeks only to recover a debt or liquidated demand 
in money payable by the defendant, with or without interest, 
arising — 

(a) Upon a contract express or implied (as, for instance, 

on a bill of exchange, promissory note, or cheque, 
or otlier simple contract debt) 

(b) On a bond or contract undei seal for payment of a 

liquidated amount of money 

(c) On a statute where the sum sought to bo recovered 

IS a fixed sum of money, or in the nature of a debt, 
other than a penalty 

(d) On a guaranty, whether under seal or not, where the 

claim against the principal debtor is in respect of a 
debt or liquidated demand only 

(e) On a trust 

(f) In actions for the recovery of land (with or without 

a claim for rent or mesne profi'ts) by a landlord 
against a tenant whose term has expired or has 
been duly determined by a notice to quit, or has 
become Itable to forfeiture for non-payment of 
rent^'\ or against persons claiming under such 
tenant. (See Precedents, Now. 32—39, 72.) 


I do not see why a plaintiff should not bo allowed to indorse his 
wilt with a Statement of Claim, whenever he thinks fit. But that is 
not the law. 

t The words in itahcs were inserted by the E. S. 0., January, 1002; 
and at the same time Order XIY, i\ 10 was added 
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premises till possession is obtained by tbe plaintifE (Southpori 
Tramways Co v Gandy, (1897) 2 Q. B 66 ) 

Illustrations, 

Where the price of a ship is made payable by mstalmenta each instal- 
ment as it becomes due is a “liquidated demand m money” within the 
meaning of Order III r 6 

Workman, Glarh Co,, Ltd v. Lloyd Brazdeno, (1908) 1 K. B. 968 , 
77 L J K B. 953 , 99 L T. 477. 

A sohcitor’s bill is within the rule, although it is subject to taxation. 

Smith V. Edwardes, 22 Q,. B D. 10, 58 L. J. Q B. 227; 
37W. E 112; 60 L T 10. 

Shortal v. Farrell, Ir E 3 0. L. 506 

Lumley v Broohs 41 Oh D 323, 58 L J. Oh 491, 37 W. E 
454, 61 L T 172 

A writ may be specially indorsed with a claim for arrears of rent, but 
not for damages for breach of a covenant to repair. 

Lloyd V. Byrne, 22 L E. Ir 269 

Clarhe y Berger, 36 W. E 809. 

Damages for wrongful dismissal are unhquidated ; because the plainti^ 
may have obtamed a better situation within a week of his dismissal. 

And see Knight v. AlloU, 10 Q B D 11 ; 52 L J. Q. B 131 , 
31 W E 505 , 49 L. T 94. 

If A agrees to complete certain woik foi B. by a specified date or 
m default to pay 5?. per week “ as liquidated damages ” till the work is 
completed , then, if this payment is in fact hquidated damages and not a 
penalty, it can be claimed on a specially indorsed writ. 

Toomey y Murphy, (1897) 2 Ir. E 601. 

The wnt may be specially mdorsed in an action brought on any 
foreign or colomal judgment, which m that foreign country or colony 
finally and conclusively establishes the existence of a debt between the 
parties 

Qrant v. Easton, 13 Q. B D 302 , 53 L. J. Q. B. 68 ; 32 W. E. 
239 , 49 L. T 645 

Noimon v. Freeman, 15 App. Oas. 1 ; 59 L. J. Oh. 337 ; 38W.E. 
581 , 62 L T. 189. 

A claim against the separate estate of a married 'woman may be 
specially mdorsed. 

ScoU V. Morley, 20 Q. B D. 120 ; 57 L. J. Q. B. 43 ; 36 W. E 67 • 
57 L. T. 919. 

Eowne y. Fletcher and m/e, 21 Q. B. D 11 ; 36 W. E. 694 
59 L T 180 

A claim on a bond under the statute 4 & 5 Anne, o. 16, s. 12, is within 
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the rule (see Prececlont, No. 48) , a claim on any other bond is not. (As 
to this distinction between bonds, see p, 207.) 

Txithcr y. Oaralam^a, 21 Q B D. 414; 37 W. E. 94, 69 L, T. 
141. 

(Uirard v Ghw(>8, (1892) 2 Q. B. 11, 61 L. J. Q, B 487, 67 
L T. 204 

Strxcldand v. WxUiama^ (1899) 1 Q B. 382 ; 68 L, J Q, B. 241 , 
80 L. T. 4, 

Clause (F) of Order III r. 6, is only intended to apply to 
olear and simplo cases, le g , where there is no dispute as to 
tho existence of tho relation of landlord and tenant between 
the parties, because tho plaintiff and defendant are the original 
lessor and lessee, or because the defendant has paid rent to the 
plaintiff, or has otherwise estopped himself from denying the 
plaintiff’s title. {Caseys. Hellyer, 17 Q B D. 97; Jones y. 
Stone, (1894) A. 0 122 ) And see Precedents, Nos. 37, 38, 
39, and 72. 


Nh(8tratioi(S. 

A claim by a landlord to rocoyer possession of the demised premises 
on tho pjround that the tenant has committed a forfeiture is not within 
Order III. r. 6, except in one caso— that of a forfeiture for non-payment 
of rent 

JJurna y Wal/ordi (1884) W. N. 31 

Ardni v. Bai/ce, (1894) 1 Q. B, 796 ; 63 L. J. Q. B. 338 , 42 W, E. 

364 , 70 L. T. 480. 

A iiiortpjagor, who by tlio terms of tho moitgage deed attorns tenant to 
tho inortgagoo, is a tenant within Order III r. 6 (F) , so is a tenant at 
will; and judgment can bo Kignod against either under Order XI Y., if 
tho tenancy has boon duly dotorminod. 

Knnp y Lnttr, (1896) 2 Q B. 162 , 65 L J. Q. B. 632 ; 44 W. E. 

463 ; 74 L. T. 268, 

PiUcuH/ton V. TiuorVf (1910) 2 Ir E 194. 

And soo Hall v. Coinfvrt, 18 0, B. D, 11, 5b L J. Q. B. 185. 

The udvaiitago o£ having a writ specially indorsed is Y 
fourfold: 

(1.) If the dof(‘ndant docs not appear to the writ, tho 
plaintiff can at once, without any leave, sign final 



'46 


INDORSEMENT ON WRIT, 


judgment for the full amount claimed, on liling ap. 
ajBfidavit that the writ was properly served. 

(2.) If the defendant does appear to the writ, the plaintiff 
can take out a summons under Order XIV , and if 
the defendant fails to show that he haft ’any defence, 
the Master will give the plaintiff leave to sign final 
judgment; if the defendant shows only a very weak 
or shadowy defence, the Master may order him to pay 
a |3um of money into Court within so many days, 
otherwise judgment to he signed against him for that 
sum (See post, p 56 ) 

(3.) By specially indorsing his writ, the plaintiff delivers 
a pleading without the necessity of obtaining leave 
from a Master (See post, pp 77, 78.) 

(4 ) The plaintiff need not take out anj summons at all^ 
either under Order XIV. or Order XXX.; the dofon- 
dant then must plead to the special indorsement 
within ten days from tho time limited for his appear- 
ance. No further Statement of Claim nood or can 
be delivered (except by way of amendment under 
Order XX. r. 1). 

Hence a plaintiff should, as a rule, specially indorse his writ 
whenever he can 

Order XIV. only applies where the defendant has appeared 
to a writ specially indorsed with a claim under Order III, 
r. 6, that is, in actions ‘‘whore tho plaintiff seeks only to 
recover a debt or liquidated demand in money,” &c. Hence, 
strictly, no cause of action should be included in a special 
endorsement, unless it falls under one or other of the six heads 
set out on p. 42. Still, if a claim not within Order III. r. 6, 
bo included in a writ otherwise specially indorsed, the Master 
may now, “if he shall think fit, forthwith amend tho indorse- 
ment by striking out such claim, or may deal with tho claim 
specially indorsed as if no other claim had boon included in 
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the indorsement, and allow the action to proceed as respects 
the residue of the claim ” (Order XIV r 1 (b).) 


1 llrntrations. 

In the following cases the writ was held not to he specially indorsed 
because the plaintiff had included in it a claim which was not within 
Order HE r. 6 

Where the plaintiff asked for — 

(a) money due under a mortgage and foreclosure 

Hill T Sidehoitorriy 47 L T. 224. 

(b) payment of a liquidated sum and an in] unction. 

Yeatman v. ^now^ 28 W. E 574, 42 L. T. 502. 

(c) payment of debt and interest, foreclosure or sale and a receiver. 

ImheTt-Terry y GarueVy 34 Oh D. 506, 56 L. J Oh. 716, 35 W. E. 
328 , 56 L T. 91. 

(d) rent and a clam for use and occupation. 

Gurney v. Small, (1891) 2 Q. B 584, 60 L. J. Q. B. 774, 65 
L. T. 754. 

(e) rent and a clam for dilapidations. 

Qlarke y Berger, 36 W. E 809. 

(f) price of goods sold and delivered, and a claim for interest under 

the statute 3 & 4 Will. lY. c 42, s 28. (See p. 53 ) 
Shela Gold Mining Co y. Trudahawe, (1892) 1 Q B 677, 61 
L J Q B 219, 40W E 381, 66 L T 228. 

Wilks y. Wood, (1892) 1 Q. B. 684, 61 L. J, Q. B. 516; 40 W. E. 
418, 66L. T 520. 

(g) money paid by the plaintiff to the use of the defendant, and a 

clam for interest from the time of the plaintiff’s payment till 
payment or judgment. 

Jiyleyr, Master, {1S92) 1 ft B. 674, 61 L J. Q. B 219, 40 W E. 
381 , 66 L. T. 228. 

(h) money lent, and a similar clam for interest 

Paoston y. Baird, (1893) 1 Q. B 139; 62 L. J. Q, B. 176; 41 
W. E. 88 ; 67 L. T. 623. 

A special indorsement is a Statement of Claim, and should 
be 60 headed. It should be signed by the counsel or solicitor 
who 'drafted it. {Cassidy S Co. v. M' Aloon, 32 L R, Ir. 
368 .) It must contain full particulars with dates and items suffi- 
cient to inform tlie defendant specifically what is the claim 



48 


INDORSEMENT ON WRIT. 


that is made against him, so that ho may bo able to make up hie; 

whether he Will pay or fight {Smith r. W%lson, 3 
0. P. D 25; Bickers v Speight, 22 Q. B. D 7 ) It must also 
state all material facts nocessary to constitute a complete cause' 
of action The more concisely such material facts arc stated 
the better. “But, if a man employs the machinery of tho 
specially indorsed writ, he must make his indorsement a full 
and complete statement of his cause of action ” (Per Lord 
Coleridge, C. J , in Fruhauf v. Grosvemr d Co , 67 L. T. iit 
p. 351.) 

This, it IS submitted, is clear law, although thpre are two castes 
reported in which the Court laid down a less strict rule In both 
the objection taken to the indorsement was of a purely toolmical 
character In Satchwell v, Clarice^ 66 L. T. 641, tho Court of 
Appeal decided that where the plaintiff’s claim was for a cortain 
sum for principal and interest due to him as tho assignee of a 
mortgage debt due from the defendant, the writ was spocially 
indorsed, although it did not state that express notice lu writing 
of the assignment had been given to tho defendant. After tlie 
defendant had appeared, and before taking out a summons under 
Order XIV., the plaintiff amended his writ by adding a distinct 
averment that the defendant had express notice in writing of tho 
assignment But such an amendment, as tho law then stood, came 
too late. (See Qumey v. j9waZ?,‘(1891) 2 Q. B 584.) Hence, 
in ordei to do substantial justice, tho Court had to deckle that the 
original indorsement was good without the amendment. And 
undoubtedly. Fry and Lopes, L JJ,, were inclined to hold that it 
was not “necessary, in order to make the writ a specially indorsed 
wnt, to have everything set out in the indorsement tliat is re- 
quisite in a Statement of Claim.” This was, however, decided 
before Fruhauf v Qrosvenor <& Co After that case a somo" 
what similar point came before a Divisional Court in 'Bradley v. 
Ghamherlyn, (1893) 1 Q B 439. There tho only fault that 
could be found with the indorsement was, that it did not contain 
an express averment of the duo performance of a condition pre- 
cedent This would not be necessary in a Statement of Claim 
delivered separately. By the express words of Order XIX. r 14, 
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“An averment of the performance or occurrence of all conditions 
precedent necessary for the case of the plaintiff or defendant shall 
be implied in his pleading,” and therefore in his special indorse- 
.ment, which is a pleading But this rule was never cited to the 
Court, nor were the decisions in Anlahy v Prcetorius, nor Cassidy 
<& Co V. M'Aloon The defendant had filed no ajffidavit of merits, 
but relied merely on this technical point, which the Court rightly 
overruled, but, unfortunately, on the ground that “ a writ may be 
specially indorsed, although it does not contain an averment which 
would be material in a Statement of Claim ” — a ground which is 
certainly inconsistent with the prior decisions that a special 
indorsement a Statement of Claim 


niustrationa, 

“Where the wnt is specially mdorsed under Older HI. r 6, no farther 
Statement of Claim shall be dehvered [except as an Amended Statement 
of Claim], but the indorsement on the wnt shall be deemed to be the 
Statement of Claim ” 

Order SX. r. 1 (a). 

“The writ specially indorsed under Order III r 6, is a Statement of 
Claim.” 

Per Lopes, L J , in Anlaby v P7Cfiiorius, 20 Q B. D at p 770; 

57L. J as 2S7, 36 W E.487, 58 L. T 671. 

In order to enable a plamtiff to obtain summary judgment under 
Order XIY , his writ must be specially indoised with a “Statement of 
Claim,” so headed, and signed at -the foot by the person who drafted it. 
Such heading and signature are valuable as the only distinct indications 
from which the defendant can learn that he is served, not only with a 
writ of summons to which he must appear, but also ‘ ‘ with a Statement of 
Claim to which he must plead.” 

Cassidy & Co. v MAloon, 32 L. E Ir. 368. 

The indorsement must expressly state the contract on which the plamtiff 
sues, and show that the defendant is liable theieunder. 

Seaton v. Clarice and others, 28 L E. Ir. 514. 

It IS of no avail to sot out such contract in an affidavit under Order XIV. 
if it IS not stated m the mdorsement 

Gold Ores Co., Ltd. v. Parr, (1892) 2 Q B 14 ; 61 L. J. Q B. 522. 

But it will be sufficient if facts be alleged on the writ from which the- 
contract sued on can be properly inferred. 

Mhe Dosithee v. Paget Palmer, 27 L. J Notes of Cases, 24, 
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‘‘ The plaintifE’s claim is for £ , balance of account for goods sold,” 

is not a good special indorsement, because no dates are given. 

Eamter y. Walks, Times for November 5th, 1878, oveiruling 
Lush, J., in Anon,, (1875) W N , at p. 220. 

Fhelan v. Shanks, 18 Tr L T. 13 

Farpaite Freres v. Bickmson, 26 W. E 479, 38 L.*T. 178 

But this defect will be cured if the indorsement refers to some account 
already rendered which contains the necessary particulars. 

Aston V. Huriuitz, 41 L. T. 521. 

The defendant is entitled to knowhow the balance claimed is arrived at. 

Manchester Advance, (&c Bank v. Walton, 62 L. J. Q. B. 158 ; 68 
L T. 167. 

A claim for rent must state the dates at which the rent claimed fell due. 

Beaufort v. Lediuith, (1894) 2 L\ E 16. 

In any action on a bill of exchange, promissory note, or chociuo, full 
particulars of the amount and date of the negotiable instrument, and of 
the parties thereto, must be given on tho writ. 

Walker v. Hicks, 3 Q B. D. 8 , 47 L J Q. B. 27 , 26 W. E. 113 ; 
37 L T 529 

Merely sotting out a true copy of the cheque suod on, without more, is 
not a sufficient indorsement. 

Northern Banking Co, v. Badey, (1894) 2 Ir. E 18 

In an action brought against the drawer of a dishonoured cheque, tho 
indorsement on the wnt must contain either an allegation that notice of 
dishonour was given to the drawer, or a statement of tho facts oxcubing 
the givmg of such notice. 

Fruhanf v Grosvenor c& (7o , 61 L J Q B. 717, 67 L. T. 3.10; 
8 Times L E 744. 

Mayy Chidhy, (1894) 1 Q. B. 451, 63 L. J. Q B. 355; 10 E. 
423 

Rolerts v. Flant, (1895) 1 Q. B. 597 ; 64 L. J. Q. B 347 ; 43 
W. E. 308, 72 L T. 181. 

Where a writ is specially indorsed with a claim for tho purchase-money 
of land sold by the plaintiff to the defendant, the indorsement must allege 
that the defendant had accepted tho title 

Leader v Tod-Heatly, (1891) W N. 38 

But a special indorsement need not contain an averment that a condition 
precedent has been duly performed. 

Order XIX. r. 14. 

Bradley v. Chamlerhjn, (1893) 1 Q. B. 439 ; 41 W* E. 300 ' 68 
L. T, 413 

In an action for the recovery of land by a landlord against tenants 
whose term had expiied, the wiit was indorsed under Order III, r. 6 (B). 
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date of the lease and the mode of devolution of the lessee’s interest 
on the defendants were duly stated , hut not the length of tho term. 
Held, a good special mdorsement , for it gave the defendants sufficient 
information 

Hanmei v Clifton and others, (1894) 1 Q, B 238 ; 42^^. 287 , 
10 E. 55 


Claim of Interest on a Specially Indorsed, Writ 

A claim for interest may he included in a special indorse- 
ment, provided facts he also alleged which, entitle the plaintiff , 
to such interest There are four distinct cases to which 
different considerations apply 

1. In the case of a hill of exchange, promissory note, cheque, 
or any other negotiable instrument to which the Bills of 
Exchange Act, 1882, applies, interest may he claimed not 
only lup to date of writ, hut also till payment or .l ud^ment. 
And tho expenses of noting and protesting the bill may also 
he claimed on a specially indorsed writ The Act expressly 
declares that such claims for interest and expenses are to be 
^‘deemed to he liquidated damages” (See London and 
Universal BanTc v. Clancarty, (1892) 1 Q B 689; Dando v 
Boden, (1893) 1 Q B 318; and Precedent, No 32 ) 

2. In the case of a common money bond conditioned for 
tho repayment of half the amount with interest (boo post, 
p 207), tho plaintiff may specially indorse his writ and obtain 
judgment under Order XIV. for half tho amount named pn 
the face of tho bond, with interest thereon up to date of judg- 
ment. For at law tho plaintiff was formerly entitled to the 
full amount, which is clearly “a liquidated demand”; the 
reduction is a relief accorded to the defendant, only on equit- 
able terms, which would includo the payment of all interest at 
a fair percentage. (^Gerrard v Cloioes, (1892) 2 Q B 11, 
Stricldand v Williams, (1899) 1 Q. B 382; In re Dixon, 
<1900) 2 Ch. 561 Sco Precedent, No 48 ) 

3. Interest may also bo payable by agreement, express or 

E 2 
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implied, or it may be fixed by some statute. In such oases" 
the agreement to pay interest at the rate claimed, or the facts 
from which such an agreement can be implied, or the facts 
which bring the case within such statute, must be sufficiently 
alleged on the writ (not merely in the affidavits), and then 
interest at the rate agreed or fixed, may clearly bo claimed up 
to date of writ But not, I think, till payment or judgment ” 
In the absence of any express enactment enabling him so to 
do, a plaintiff has no right to indorse his writ with any claim 
that has not at that moment arisen 

It must not be assumed that wherever a claim for interest up to 
the date of the writ may properly be included in a special indorse- 
ment, a claim for accruing interest until payment or 3 udgm©nt 
at an ordinary rate may also be added The case of a nogotiablo 
instrument is governed by a special statute The Court, in London 
and XJmversal Bank v Clanoarty, found in sub-sect (2) of sect. 57 
of the Bills of Exchange Act, 1882, the words “ with interest 
thereon until the time of payment,^’ and they read tlxeso words into 
sub-sect (1) (See (1892) IQ B. at p 695 ) Therefore, in any 
case to which that Act applies, it is safe to claim interest till pay- 
ment or judgment. But whenever the action is not brought on a 
negotiable instrument within that Act, the plaintiff is bound by 
the ruling in Sheba Gold Minin^g Co v Trubsluzwe, (1802) 1 
Q B at p 682 — “ A man who is to be proceeded against sum- 
marily for judgment should know exactly how much he has to pay 
if he wishes to stay the action, and should not bo called upon to 
take the risks of calculation.” 

And there is really no hardship in tliis If the defendant does 
not appear, the plaintiff may, by the expren'e words of Order XIII 
r 3, “enter final judgment for any sum laot exceeding the sum 
indorsed on the writ, together with interest at the rate specified 
(if any), or (if no rate be specified) at the rate of five per cent 
per annum, to the date of the judgment, and costs ” If the 
defendant appears, the plaintiff can apply, under Order XIV , “ for 
liberty to enter final judgment for the amount so indorsed, 
together witli interest, if any ” This clearly means interest to date 
of judgment, when interest to date of writ is already indorsed 



A SPECIAL INDORSEMENT. 


53 


Should leave be giveji to the defendant to defend the action, tlic 
plaintiff, if successful, must apply to the judge at the trial foi 
interest from date of writ to judgment (See Earl Poulett v 
•yisGount Rill, (1893) 1 Ch 277 ) From the date of the judgment 
ho will be entitled to interest at the rate of four per cent on the 
amount of the judgment and costs, under the statute 1 & 2 Vict 
c 110, s 17 

4 In any other case, i£ interest can be recovered at all, 
it must be under iho statute 3 & 4 Will IV c 42, ss 28,29, 
which enables a jury, in certain cases, “ if they shall think fit,'’ 
to award interest as damages A judge now has the same power 
(L C d D Bail Co r S E Rail Co , (1892) 1 Ch. at 
p . 146 .) Such a claim cannot be specially indorsed, it is clearly 
unliquidated, the jury fix the rate of interest, indeed theyj 
are not bound to give any interest at all (See post, p. 394 ) 
If the plaintiff hopes to obtain judgment under Order XIV., 
he phould omit all reference to such a claim on his writ, but 
apply for leave to add it on the hearing of the summons in 1 
case the Master should decide to give the defendant leave to * 
defend. Such a claim on a writ is not a demand within the ' 
statute. {Rhymney Rail Co v. Bhymney Iron Co., 25 
Q B D, 146, mZ/cs V Wood, (1892) 1 Q. B. at p. 687 ) 
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Chapter IV 

PEOOEDUEE UNDEe(0EDEE XIV , 

\ y 

Whenever a writ is prop-erly indorsed under Order III 
r 6 {ante^ p 42), and the plaintiff can show to the satisfaction 
of a Master or a judge that he has a cause of action which the 
defendant cannot answer, leave w^ill Jbe given him to “sign 
judgment at once without going through all the uniioccssary 
and expensive preliminaries to- a trial or the expense of the 
trial itself It is a strong thing to give such a power to a 
judge, and this Court and all the Courts have said, theioforo, 
that they would watch strictly the exercise of that powor But 
they did not mean by that that they would give effect to every 
pettifogging objection which the ingenuity of a dorendant 
could raise ” (Per Lord Esher, M R , in Roherif^ v Pkmt, 
14 R at pp 225, 226 ) 

It IS only when his writ is specially indorsed under Order 1 IL 
r. 6, that a plaintiflE can ask for summary judgment, And 
there arc many cases in which he should not ask for it, 
although his writ is specially indorsed He is not bound to 
take out either a summons for judgment under Order XIV or 
a summons for directions He can take out either or neither 
at his pleasure He should romombor that Order XIV, is only 
intended to apply to cases where there is no substantial dispute 
as to the facts or the law. If he applies for summary judg- 
ment where there is an obvious defence to tho' action, his 
summons may be dismissed wdth costs 
The procedure under Order XiV. is as follows.— 

Either the plaintiff himself or some other person who can 
swear positively to the facts must make an affidavit, verifying 
the cause of action and the amount claimed (if any), and 
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stating that in his belief there is no defence to the action 
If the afhdavit is sworn by a person other than the plaintifi, 
he should state his means of knowledge, and also that he is 
authorised to make the affidavit {Chhgmn\ Rmsell(lQ10), 
27 Times L E 21 ) It is sufficient if the affidavit verify the 
cause of action in general terms and by reference to the in- 
dorsement It need not explicitly repeat every allegation made 
on the writ {May v Chidley, (1894) 1 Q B 451.) Armed 
with this affidavit, the plaintiff takes out a summons before 
a Master at Chambers for leave to enter final judgment for 
the amount indorsed on his writ, together with interest, if 
any, or fo-r the recovery of the land (with or without rent or 
mesne profits), as the case may be, and costs The summons 
IS usually in the form given in Precedent, No 41 The affi- 
davit must be produced when the summons is issued The 
summons must bo served on the defendant or his solicitor not 
less than four clear days before the day named in it for the 
hearing And with tho^ summons must be served a oo-py of 
the affidavit and of the exhibits referred to therein The appli- 
cation may be made even after delivery of a Defence, but the 
plaintiff will have to explain the delay {McLardij v Slateum^ 
24 Q B D. 504), 

The defendant may show cause against the application by 
affidavit; or (except in actions for the recovery of land) he 
may offer to bring into Court the sum indorsed on the writ 
His affidavit must state whether the defence alleged goes to 
the whole or to part only, and (if so) to what part of th^ 
plaintiff’s claim. The Master may, if he thinks fit, order the 
defendant, or in the case of a corporation, any officer thereof, 
to attend and be examined upon oath, or to produce any 
leases, deeds, books, or documents, or copies of or extracts 
therefrom (Order XIV. r 3 ) 

On the hearing of the application the Master has three 
courses open to him He may give leave to defend imcon- 



56 


FROCEBURE UNDER ORDER XIV. 


ditionally. And he ought to do so whenever there is an 
issue to be tried, even though he may think the defendant 
will fail {Jacobs v Booth's Distillery Co , 50 W K 49, ^ 
55 L. T 262, Wells v. Allott, (1904) 2 KB. 842, Coddv. 
Delap, 92 L T 510 (H. L ), Dott v Bonnard, 21 Times 
L. R, 166.) If, however, no- real defence is shewn by the 
defendant, the Master may give him only conditional leave 
to defend — that is, subject to such terms as to paying money 
into Court, giving security, or time or mode of trial, or other- 
wise, as he may think fit (r. 6) But if the facts alleged by 
the defendant on his affidavit, or by his own viva voce evidence, 
or otherwise, do not amount to a defence to tho action, either 
in fact or law, the Master will, as a rule, make an order giving 
the plaintiff leave to enter judgment for tho amount indorsed 
on his writ — in a proper case, with interest (Order XIV. 
r. 1 ) Such 'an order places the plaintiff in the position of a 
secured creditor. {In re Ford, (1900) 2 Q B 211 ) And 
as soon as he enters judgment in pursuance of the leave thuB 
given him, he becomes a judgment creditor {In re Gurney^ 
(1896) 2 Oh. 863.) 


Defev,danfs Affidavit 

The defendant is not bound m his affidavit to show a good de- 
fence on the merits Rule 1 clearly contemplates that other facts 
may be deemed sufficient to entitle him to defend.” ” If, there- 
fore, the defendant shows such a state of facts as leads to the 
inference that at the trial of the action ho may bo able to establish 
a defence to the plaintiff’s claim, he ought not to bo debarred of 
all power to defeat the demand made upon him , , and leave 
to defend may be granted either unconditionally or upon such 
terms as may be thought just ” (Per Brett, L J , in Bay v 
Barker, 4 Ex. D. at p 283.) Where a defence of a kind is set 
up by the defendant, but the Master mistrusts its bona fide^, he 
will generally order the defendant to bring money into Court. 
But whenever a genuine defence, either in fact or law, suffi- 
ciently appears, the defendant is entitled to unconditional leave' 
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to defend (Ward v Plumbley, 6 Times L R 198, Electric 
Corporation v. Thomson-Houston, 10 Times L E 103 ) For 
the form of these various orders sec Precedent, No 42 

The defence must be stated with sulElcient particularity to at 
least appear to be genuine A general statement, “ I do not owe 
the money,” or a vague suggestion of fraud or other misconduct, 
will not aujffice “ General allegations, however strong may be 
the words in which tliey are stated, are insufficient to amount to 
an averment of fraud of which any Court ought to take notice ” 
(Wallingford v Mutml Society, 5 App Cas at p 697, and see 
pp 701, 704 ) A technical defence, such as the Statute of Limita- 
tions, is sufficient But it must be a defence An affidavit merely 
pleading poverty, or showing hardship, or a remedy over against 
a third person, will not avail Where the plaintiff claims interest 
at an exorbitant rate, but his demand is in other respects un- 
answerable, the defendant will be ordered to bring into Court 
the sum advanced and interest at the rate of 5 per cent , and 
allowed to defend as to the residue (Parker v Brand, 7 Times 
L R 162.) Where the defendant has no defence, but a good 
counterclaim for a larger amount than the claim, the plaintifi is 
entitled to have judgment on his claim, but execution will be 
stayed until after the trial of the counterclaim (Sheppards d Co 
V Wilkinson, (C A 6 Times L. R. 13 ) 

The defendant often relies on the technical defence that the 
writ, IS not proper ly indorsed. For Order XlV. only applies 
where the writ is specially indorsed in accordance withj 
Order III. r. 6; and that rule is limited to “actions where 
the plaintifi socks only to recover a debt or liquidated demand 
in money/' lionoo the indorsement may be defective in 
two ways: — 

(i.) A portion of the plaintiff's claim may be in its nature 
Unliquidated, and, therefore, incapable of being 
spooially indorsed. 

(ii.) The whole of the plaintiff's claim may be liquidated, 
and of such a nature that it could have been specially 
indorsed; and yet the indorsement may be defective 
through the omission to state necessary details — e.g , 
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where the plaintiff sues on a bill of exchange, but 
accidentally (as in Wctlker v HiclcSj cintCy p 50) 
omits to state its date 

Both these difficulties can now be surmounted. In the first 
case the Master may, if he think fit, forthwith amend the 
indorsement by striking out any claim which could not have 
been specially indorsed under Order III. r 6, or he may deal 
with the claim specially indorsed as if no other claim had been 
included in the indorsement, and allow the action to proceed 
as respects the residue of the claim (Order XIV. r. 1 (b) ) 
In the second case the plaintiff may himself, without any 
summons or leave, amend his indorsement under Order 
XXVIII r. 2, by inserting the necessary particulars; he 
may do this without taking out any summons for directions. 
Or he may induce the Master to amend it for him under r. 1 
of the same Order, when the summons under Order XIV is 
before him. In the latter case, there is no need to re-serve 
the amended writ, or to take out a fresh summons under 
Order XIV ; the former appearance stands. {Paxton v. 
Band, (1893) 1 Q. B 139, Holland v Leslie, (1894) 2 Q. B. 
450 The law is othcr\\iso in Ireland, HaigJi v Purchell, 
(1908) 2 Ir. E 56 ) The Master has jurisdiction to make an 
order for summary judgment, if there is a good special in- 
dorsement on the writ before him at the moment when ho makes 
the order (Boberts v. Plant, (1895) 1 Q B. 597.) And 
whenever on a summons under Order XIV , unconditional leave 
to defend has been given in consoqucncc of any techmcal 
defect in the writ, the plaintiff may, after the defect has 
been cured, make a second application for final judgment. 
{Dombeij <& Sony Playfair Brothers, (1897) 1 Q. B 368 ) 

If it appears that the defence set up by the defendant applies 
only to a part of the plaintiff’s claim, or that any part of his 
claim is admitted, tho plaintiff can have judgment forthwith 
for such part of his claim as tho defence does not apply to or 
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as IS admitted, subject to suob terms, if any, as to suspending 
execution or the payment of the amount levied or any part 
thereof into Court by the sheriff, the taxation of costs or 
otherwise^ as the Master may think fit, and the defendant 
may bo allowed to defend as to the residue of the plaintiff's 
claim (Order XIV r 4 ) If it appears to the Master that 
any defendant has a good defence to the action, and that any 
other defendant has no good defence, he may give the former 
defendant leave to defend, and allow the plaintiff to enter final 
judgment against the latter, and to issue execution upon such 
judgment, without prejudice to his right to proceed with his 
action against the former defendant (r 5). But this rule does 
not apply where the right of action can only be in the alterna- 
tive against one or other of two defendants In such a case 
judgment against one of the defendants is conclusive evidence 
of an election not to proceed against the other {Morel 
Brothers v Earl of Westmorland, (1904) A. 0. 11, French 
V Roioie, (1905) 2 K B 580, (1906) 2 K B 674 ) 

Judgment may be entered under Order XIV against a firm, 
even though one of the partners be an infant (Harris v Beau- 
champ (No 1), (1893) 2 Q. B 534 ) It may also be obtained 
against a married woman under this Order, but in this case the 
judgment must be drawn up in the form prescribed in Scott v 
Morley, 20 Q B. D. 120 (Double v Fletcher and Wife, 21 
Q B B. 11, AxfordY Reid, 22 Q B D 548 ) 

It was in January, 1902, that Order XIV w^as for the first time 
made to apply to actions for the recovery of land in which a tenant 
had forfeited his lease through non-payment of rent But it w^ 
at the same time expressly provided (r 10 J that such a tenant 
should “have the same right to relief after a judgment under 
this Order as if the j'udgment had been given after trial,” that 
is, he will have the right to apply withm six months to have the 
judgment set aside on payment of all rent in arrear and oosts^ 
under sect 210 of the Common Law Procedure Act, 1852 

Tho Master may, with the consent of the parties, himself then 
and there dispose of the action finally and without appeal (r- 7) 1 



‘60 


FROGEDURE UNDER ORDER XIV, 


Or with the like consent he may make an order referring tlic 
action to a Master, in which case an appeal lies from the deci- 
sion of that Master to a Divisional Court {Fraset v Frasey, 
(1905) 1 K, B 368) 

Where leave, whether conditional or unconditional, is given 
to defend, the Master has power to give all such directions 
as to the further conduct of the action as can be given on a 
summons for directions under Order XXX. (See post, p. 68 ) 
He may order the action to be set down for trial without 
further pleadings, and, if he is of opinion that a prolonged 
trial will not be requisite, he may direct that it shall be 
entered in the special list which is kept of short causes in 
which leave to defend has been given under this Order, and 
bo tried either with or without a jury He may not however 
restrict the defences which the defendant may raise at the 
trial. (Langton v Roberts^ 10 Times L K 492 ) Nor will 
the defendant at the trial be restricted to the defences disclosed 
in his affidavit. The Master usually directs that the short 
cause bo tried without a jury, but he may order it to be tried 
by either a special or a common jury. (Order LIV r 32, 
Woolf V De Braam, 48 W E. 161 ) 

The costs of and incident to all applications under Order 
XIV, will be dealt with by the Master on the hearing of the 
application; he may order by and to whom and when the 
same shall be paid, or may refer them to the judge at the trial 
If no trial afterwards takes place, or no order as to costs is 
made, the costs will be costs in the cause (See post, p 363 ) 
And in order to discourage plaintiffs from making unnecessary 
applications for summary judgment, it is provided that if a 
plaintiff makes an application under this Order, whore the 
case is not within the Order, or if the plaintiff in the opinion 
of the Master knew that the defendant relied on a contention 
which would entitle him to unconditional leave to defend, tho 
application shall be dismissed with costs, to bo paid forthwith 
by tho plaintiff (r. 9 (b)). 
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PROCEEDING TO TRIAL WITHOUT PLEADINGS. 

(Order XVIIIa.) 

In November, 1893, fior the first tune m the history of our 
law, power was given toi a plaintiff to dispense with pleadmgs, 
if he thought fit And some plaintiffs, anxious for speedy 
judgment, have been glad to avail themselves of this provision 
But it often is unwise to dispense with pleadings, even thou'gh 
the plaintiff be in a hurry to obtain judgment, for by so 
doing he loses the opportunity of obtainmg an outline of the 
defendant’s case, and of asoertaming how much of his own 
case his opponent is prepared to admit Hence, on the whole, 
the experiment has proved a failure; and, having regard to 
the stringent powers given to the Master in 1897 by the amend-' 
ment of Order XXX., Order XVIIIa might now with advan- 
tage bo repealed. 

However, it is still open’ to a plaintiff to dispense with 
pleadings if he has sufficient confidence in his case to do so, in 
spito of the considerations urged above. The procedure* 
is 'regulated by Order XVIIIa. 

1 . In the first place, it is essential that the plaintiff should 
make on his writ an mdorsement which shall contain a state- 
ment eufiioient to give notice of the nature of his claim*, or of 
the relief or remedy required in the action, and shall state that, 
if the defendant appears, the plaintiff mtends to proceed to 
trial without pleadings ” (See Precedents, Nos 9—28 ) 

2 To the writ so indorsed, the defendant appears in tho 
ordinary way. No summons for directions is necessary^ 
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though eitliier party can take one out if he wishes (Order XXX, 
r. 1 (d)). The plaintiff, within ten days after appearance, 
gives twenty-one days’ notice of trial without pleadings This 
notice should he in the following form, with such variations 
as circumstances may require 

E. S. 0,5 Appendix B., Form No. 16a 
N otice of Trial without Pleadings 

Take notice of trial of this cause without pleadings in Leicester {or, <(3 
the case may he) for the day of next. 

X F., plaintiff’s solicitor {or as the case may he) 

Dated 

To Z , defendant’s solicitor (or, as the case may he), 

3. The defendant, however, may wish to have pleadings 
delivered He can no longer claim this as a right. But ho 
may, within ten days after appearance, apply by summons for 
the delivery of a Statement of Claim On such summons th(i 
Master may make any order which ho would have power to 
make on a summons for directions under Order XXX r 1 . In 
particular, he may .order (1) that a Statement of Claim shall 
he delivered, in Svhich case the action will proceed m tho usual 
manner, or (2), that the action shall proceed to tiual without 
pleadings, in which case it may ho further ordered, if tho 
Master shall think fit, that either party shall deliver particulars 
of his claim or defence. 

Note that the power given by this rule to apply for delivery of 
pleadings is conferred only on tho defendant Tho plaintiffs 
election to proceed to trial without pleadings signified in tho 
indorsement on Ins writ is irrevocable; see rule 6 on next page 

4 When the Master orders that the action shall proceed to 
trial without pleadings, and makes no order as iO' particulai's, 
all defences will be open at tho trial to tiiio defendant Where 
particulars are ordered to bo dolivcrcd, the parties wull bo 
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bound by such particulars, on all matters included in the order 
for particulars. 

. Hence, a defendant should always ask for particulars of the 
special dama^, if any, sustained by the plaintiff, as the plaintiff 
is not bound to state such damage in an indorsement on a writ 
And if any plaintiff has ventured to dispense with pleadings in 
an action of libel or slander, he should, on the defendant's 
summons, ask for particulars of the facts, if any, on which the 
defendant proposes to rely at the trial to prove the truth of his 
words 

5. Where a defendant has not taken out a summons under 
rule 3 of this Order, he will not be allowed to rely at the trial 
on a set-off or ooiunber-claim, or on the defence of infancy, 
coverture, fraud. Statute of Limitations, or discharge under tho 
Bankruptcy Acta, unless ho shall have given (within ten days 
after appearance) notice to the plaintiff, stating the grounds 
and particulars upon which ho relies. 

The time for delivering such a notice may be enlarged by 
consent or by leave under Order LXIV rr 7 and 8 Precedents 
of the notices required will be found in the Appendix, Nos 
103—108 

6. When a plaintiff indorses the writ of summons with a 
statement that, if the defendant app'ears, he intends to proceed 
to trial without pleadings, no pljsadings shall be required or 
delivered, except by Order of the Master made under rule 3 of 
this Order. 

There is one exception to this rule If the defendant does not 
appear and the action is not for debt, damages, detinue, or the 
recovery of land, the plaintiff is bound to proceed under 
Order XTII r 12 (ante, p- 6) He must therefore file a State- 
ment of Claim, although, had the defendant appeared, there would 
have been no pleadings (Greene v St, John^s Mansions, 
Limited, (1900) W N 9 ) 
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Undet the former prooedure, it was possible, though very 
unusual, for an action to go to trial without pleadings By 
r. 9 lof Order XXXIV , when the parties to a cause or matter 
are agreed as to the questions of fact to be decided betw^eein 
them, they may, after writ issued and before judgment, by 
consent obtain an order from a Master to proceed to the trial of 
all or any such questions of fact without formal pleadings, 
and such questions may be stated for trial in what is technically 
called “an issue.” The form of an issue given in R.S.C., 
Appendix B, No. 15, may b|3 used, with such variations as 
circumstances may require And such issue may bo entered 
for trjal and tried in the same manner as any issue joined in 
an ordinary action, and the proceedings shall bo under tho 
control and jurisdiction of the Court or judge, in tho same way 
as tho proceedings in an action. 

So, too, “ the parties to any cause or matter may concur in 
stating the questions of law arising therein in tho form of a 
special case for the opinion 'of tho Court.” (Order XXXIV. 
r. 1; and see r. 2 of the same Order ) But it is, generally, 
difficult to induce the pairties to* concur in any reasonable 
course, and special cases now are rare Then, again, tho Court 
or a judge, on any question of fact, may direct an issue to bo 
preipared. (See Order XXXIIF rr, 1, 2 ) Such issues tako 
the place of pleadings; they are usually dneoted to dotcrminc 
whether a particular person ^vas or was not a member of tho 
defendant firm at the time the contract sued on was entered 
into with that firm, or to determine tho liability of a person 
summoned as a garnishee (see p 344), or to docido botwoon 
rival claimants to property taken in execution by tho sheriff 
or in tho hands of a stakeholder (see p. 341), but they aro of 

little uge when the mam questions in an action have to b(\ 
decided 
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SUMMONS FOB DIEECTIONS. 

We have already dealt with those actions in which thb 
plaintiff has specially indorsed his writ under Order III r 6. 
We have also described the procedure when the plaintiff has 
indorsed his writ for trial without pleadings. To neither of 
these classes of actions does Order XXX. apply. Nor does it 
apply to Admiralty actions"*. But with these three exceptions, 
in every action commenced by writ, Order XXX. applies as 
soon as any defendant has entered an appearance (not till 
then), and the plaintiff is bound promptly to take out a 
“summons for directions ” And because the plaintiff must, 
the defendant may not, take out this summons. In the three 
excepted classes of actions either party may, if he wishes, take 
out a summons for directions, but neither party is bound to 
do so. 

On a summons for directioiis, the Master decides how the 
action is to be conducted from appearance till judgment. He 
can make such order as may be just with respect to all the 
proceedings in the action up to judgment {Broion v. Haig, 
(1905) 2 Oh. 379), and as to the costs thereof . His jurisdiction 
is not limited to the matters more particularly enumerated in 
Order XXX. r. 2. {Pepperell v Rird, (1902) 1 Ch 477.) 
Tho summons^ must be taken out “after appearance and 
before the plaintiff takes any fresfi step in tho action other 

* Admiralty actions have in other respects a procedure of their own 
See Order XIIL r. 12a, Order XIX. r. 28; Order XX. r. 3, and Order 
XXVn. r. 11 A. 
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the plamtiff the plaintiff’s deeds, hooks, acconnt-hooks, papers 
and writings. 

The plaintiff claims — 

1 An account of all sums received and paid by the defen- 

dant as solicitor and agent of the plaintiff 

2 Payment of the amount found due to the plaintiff on 

taking such account 

^ 3 A return of the said deeds, books, account-books, papers 

and writings 

4 Damages for their detention 

' No 48 

Action on a Bond against the Executoh and Devisee of 
THE Obligoe 

(Under 11 Qeo IV & 1 Will IV e 47, s 2, see p 18.) 

1 William Brown, by his bond dated April 16th, 1906, bound 
himself and his heirs to pay the plaintiff the penal sum of 1,000!I , 
subject to the condition that if he or they paid the plaintiff the 
sum of 5002 on April 16th, 1907, with interest thereon at the 
rate of 5 per centum per annum, the said bond should be void 

2 On April 16th, 1907, William Brown paid the plaintiff 252 , 
being interest on 5002 at tho agreed rate for one year, he ^laid the 
plaintiff the like sum on April 16th, 1908 He made no other 
payment to the plaintiff 

3 On February 21st, 1909, AVilliam Brown died. 

4 The defendant, Georg-o Brown, is tho eldest son and executor 
of William Brown Tho defendant, Mary Brown, is liis widow, to 
whom, by his last will, dated February 9th, 1908, he devised all his 
real estate 

And the plaintiff claims against the defendants jointly — 

£i s d 

Principal , . 500 0 0 

Intereat from April 16th, 190S, to date of wnt . . 79 3 4 


Amount duo 


.£579 3 4 



SUMMONS FOR DIREGTIONS. 


67 


fhanks right, though neither paxty has asked for them, How- 
ever, on tho first hearing of the summons it is not possible to 
think of everything that may prove necessary at a later stag© 
of the proceedings. For instance, the plaintiff cannot be sure 
that interrogatories will bo- necessary till h© has seen the 
Defence. Hence it is provided that application for such later 
directions may bo made subsequently by either party. But it 
is made on tho original summons, without any fresh stamp. 
The party who desu'cs further directions must give two clear 
days’ notice to the other party stating what it is he wants, and 
reinstate tho summons for du-ections in tho Master’s list for 
the day named in tho notice. But note that if on any subse- 
quent hearing of tho summons either party asks for and 
obtains directions which ho ought properly to have asked for 
on tho first hearing, ho may bo ordered to pay tho costs of the 
subsequent application. (Order XXX. rr 3 — 6.) 

Simmons hy the Defendant. 

In any action, not an Admiralty action, in which tho writ is 
generally indorsed, tho defendant take out a summons 

for directions. That is tho privilege of tho plaintiff alone 
Till the plaintiff thinks fit to exorcise this privilege, the 
defendant can take out any other summons he thinks fit {e.g„ 
for time) just as ho could before the amendment of 
Order XXX. made in 1897. Ho may also pay money into 
Court But if tho plaiutiil does not within fourteen days, 
from tho entry of tho defondant’s appearanoo (or, if more 
than one defendant, from tho first appearance entered) take 
out a summons for directions, tho dofondant may apply for an 
order to dismiss tho action-, and upon such application tho 
Master may either dismiss tho action on such tonus as may 
be just, or may deal with the application in all respects as if 
it wero a summons for directions (Order XXX. r. 8.) This 
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than application for an injunction, or for a receiver, or 
Se entering of judgment in default of Defence under 
Order XXVII” (Order XXX r 1.) It requires a ton shilling 
stamp. It must be served on all parties to the action who 
may he affected by it not less than four days before tho day 
named in it for the hearing The form of the summons will 
be found in the Appendix, Precedents Nos. 43 and 45, the 
form of the order in Precedent No 44 Such variations will 
of course be made as the circumstances of the particular case 
may require. 

This novel kind of omnibus summons was iiivonted in 1883, it 
was intended to supersede the previous practice, according to 
which every application at chambers had to be made by a separate 
summons, each bearing a three shilling stamp The only applica- 
tion for directions in use before 1883 was in connection with 
third party procedure (see post, p 233) Under the original 
Order XXX either party might take out the summons when ho 
pleased, and the Master had no power on the hearing of such a 
summons to dispense with pleadings The practice however of 
usmg separate summonses for each application still continued, 
until 1897, when the use of this general summons was made com- 
pulsory on the plain tifE in most actions, whilo at tho same time 
m those actions its use by a defendant was prohibited 

On the first application under a summons for directions no 
afl&davit IS used, except by special order. The Master accepts 
the statements of the parties or their solicitors or counsol as 
to tho nature of the action, tho proposed lino of dofcnce, and 
tho assistance they respectively need to enable thorn propiudy 
to prepare for trial And it is not only tho plaintiff who asks 
for directions. The plaintiff takes out tho summons, but at 
the hearing any party to whom tho summons is addressed 
must, so far as practicable, apply for any order or directions 
as to any interlocutory matter or thing in tho action winch ho 
may desire. And the Master may give wdiatcvor directions ho 
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rule practically compels the plaintiff to take out a summons' 
for directions within fourteen days after appearance 

Matters de\alt with on the Simmons 

There are then four distinct cases in which a Master now 
has power to g'lve directions as to any proceeding to be taken 
in the action after appearance — 

(i.) On a summons for directions taken out by a plaintiff 
" under Order XXX. r 1 

(li.) On a summons to dismiss the action taken out by a 
defendant under Order XXX. r 8. 

(iii.) On a summons taken out by a plaintiff for leave to 
sign summary judgment on a spiocially indorsed writ, 
where the Master has 'given the defendant leave, con- 
ditionally or unconditionally, to defend the action 
(Order XIV. r. 8 (a) ) 

(iv.) On a summons taken out by a defendant for the de- 
livery of a Statement of Claim under Order XVIITa., 
the plaintiff having indorsed his writ for trial without 
pleadings (Order XXX. r. 1 (c) ) 

A Master may also order a Statement of Claim or particulars 
to be filed after interlocutory judgment has been entered m an 
action for unliquidated damages or for the roturn of a chattel, 
and before the damages are assessed (Order XIII r 5 ) 

It may be well to notice further a few of the matters usually 
dealt with on the various applications made on a summons lor 
directionis 

Security for Costs —The defendant may in certain cases 
ask for an order to compel the plaintiff to give security for 
the costs of the action; e y , where the plaintiff resides per- 
manently abroad, and has no substantial property, real or per- 
sonal, in England. But tho mjere fact that the plaintiff is in- 
solvent, or IS a married woman, is not sufficient ground for 
such an order 
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• Stay of Ft oceedinys . — Again, on a summons for directions, 
the Master lias power to stay aJl proceedings, if tlie action be 
.frivolous and vexatious (see post, p 173) or should have been 
btought .elsewhere (Loycm v Bank of Scotland, (1906) 1 K. B. 
141), lor if the plaintiff’s mode, of conducting the action be 
opp'ressivio and vexatious (Norton v Norton, (1908) 1 Ch 
471), or if )hi6 has not paid tho costs of a previous action brought 
on the same cause of action But tho more fact that a plain- 
tiff has not paid 'costs which ho was ordered to pay upon an 
interlocutory application in the present action, is not a ground 
for staying proceedings in tho action, if the plaintiff really 
is unable to pay thorn. (Graham v. Sutton, Carden «£• Co 
(No 2), (1897) 2 Ch. 367 ) Tlio Master will also on this 
summons dismiss an action for want of prosecution. 

Particulars — If a,ny pleading docs not give tho other party 
tho information to which Ire is outillod, ho may apply for 
“particulars,” that is, a Htalcniiaut in writing supplomonting 
the defective pleading and giving tlio details omitted from it. 
Such details ought, of course, to bo given in tho original 
pleading (see post, pp. 177 — 188); and tho Master generally 
orders them to bo so given when ho orders pleadings. (Soo 
Precedent, No. 44 ) 

Accounts.— On this summons, too, the Maslor will order tho 
delivery of an account under Order XV. (soo ante, p. 40), or 
for the usual jiartnorship accounts. 

Place of Trial.- In every aelion in ovory Division tho place 
of irial is now lixod by the Maalor. (Order XXXVT.r. 1.) It 
will be dotermiiiod, us a rule, by considerations of economy 
and convenience; tlio Master will fix it in tho place which he 
deems least oxiiensivo and moat oouveuiont for both parties, 
and the majority of tho witnesses on both sides. Tho plaintiff 
has no longer a preponderating voice in tho matter; ho has no 
prima fade right to have tho trial fixed in tho place that host 
suits himself and his witnesses. Whore tho defendant resides is 



70 


SUMMONS FOE DIRECTIONS. 


immaterial, Wliiere the cause of action arose has now but little 
to do with the question* But if either party can satisfy the 
Master that it would be unfair to fix the trial at the plaoe 
which seems naturally most convenient, because his opponent 
IS leepecially popular or powerful in that neighbourhood, or 
because for any other reason there would not be a fair trial in 
that plaoe, the Master will fix on some other place whore he 
is sure the jury will be impartial 

The decision of the Master as to the plaoe and mode of trial 
“ may be subsequently altered for sufficient cause ” (Order 
LIV r 32, and see post, p 303 ) 

Mode of Trial — The Master has power to direct the mode 
of trial But in exercising his discretion in this matter, ho 
will have regard to rules 2 — 9 of Order XXXVI., which pre- 
serve the right of the parties to demand trial by jury in 
certain cases Sec post, p 304 

Time of T?ial — On a summons for directions tbo Master 
cannot compel a defendant, who is not in default and is not 
asking for any indulgence himself, to take short notice of 
trial {Laskier v Teketan, 67 L. T 121,) But if an action 
is to bo tried at the Assizes ho may direct that it shall 
not be tried before the third, ^fourth, or fifth day of the 
Assizes, and order the defendant to accept ton days’ notice of 
trial for the day so fixed {Baxter v Holdsioo^th, (1899) 1 
Q, B 266 ) 

Commercial Cases — In these cases, directions are usually 
given by the judge in charge of the commoroial list. Ho 
frequently orders that points of claim and defence bo delivered 
instead of pleadings, and tliat lists of documents bo inter- 
changed instead of the usual affidavits of documents, (See 
Preoedents, Nos 45, 60, and 87 ) Either party may appeal 
against an order transferring an action to tho commercial list 
on the ground that it is not a commercial cause at all {Sea 
Insurance Co v. Carr, (1901) 1 K B 7,) 



MATTERS DEALT WITH ON THE SUMMONS. 71 

Evidence . — It may be neeessary to have the evidence of 
some person abroad taken on commission or under letters of 
request (soe post, p. 297), or to have a witness who is 
dangerously ill or about to go abroad examined hero before 
the trial (sco posi, p 297), or to obtain a copy of an entry 
111 a banker’s book under the Bankcis’ Books Evidence Act, 
1879 {post, p 301), or lo order production or inspection of 
any document under Order XXXI rr 18, 19, 19a And 
note, that a very wide power is givon to a Master by 
Order XXX, r 7 to dispense with the strict rules of ovidonco in 
a proper case. On the hearing of a summons for directions 
the Master may ordei- that, ovidmioo of any particular fact, to 
be jspcoificd in the order, shall bo given by statement on oath 
of information and belief, or by production of docuiiionts or 
entries in .books, or by copies of documents or entries, or 
otherwise, as ho may direct. It is unfortunate that this 
important power is so little used Oii this summons also the 
Master deals with all questions as to interrogatories and 
discovery of documouts. 

Pleadings - -But l.he most important question that comes 
before the Master on a summons for directions is usually: 
“Shall there or shall there not bo pleadings?” Order XXX. 
has no appliention till the defendant has entered an appear- 
ance. But after appearance the plaintiff cannot deliver a 
Statement of Claim without the order of a Master; and after 
a summons for directions has Ix'on taken out, the defendant 
cannot deliver a Dofonoo without the order of a Master. 

What, then, is the use, what is the function, of pleadings, 
and when will the Master order pleadings to be delivered? 

These questions will bo answered in the next chapter. 
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Chapter VII. 

PLEADINGS. 

The Function of Pleadings. 

Before judge and jury are asked to decide any question 
which is in controversy between litigants, it is in all cases 
desirable, and in most cases necessary, that the matter to be 
submitted to them for decision should be clearly ascertained. 
The defendant is entitled to know what it is that the plaintiff 
alleges against him; the plaintiff in his turn is entitled to 
know what defence will be raised in answer to his claim. 
The defendant may dispute ovory statement made by the 
plaintiff, or he may be prepared to prove other facts which 
put a different complexion on the case. Ho may roly on a 
point ,of law, or raise a cross-claim of his own. In any 
event, before the trial comes on it is highly desirable that 
the parties should know exactly what they arc fighting about, 
otherwise they may go to great expense in procuring evidence 
to prove at the trial facts which their opponents will at once 
concede. It has been found by long oxperionoo that the most 
satisfactory method of obtaining this object is to make each 
party in turn state his own case, and answer that of his 
opponent before the hearing. Such statements and the replies 
to them are called the pleadings. And in cases of difficulty 
and importance the Master will order the parties to deliver 
pleadings. 

In that event, the pl ain tiff naturally begins; if he has not 
already specially indorsed his writ, he delivers a separate State- 
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mmt of C laim, Tho dofcndant then puts in his Defence, 
which, besides answering the plaintifi^s claim, may also set up 
a Counterclaim Tho plaiiitifl then sometimes replies, and the 
defendant occasionally, though rarely, rejoins It is very 
seldom that any further pleadings are ordered, but there may 
bo 'Surrejomders, rebutters, and surrebutters. Each of these 
alternate pleadings must in its turn cither admit or deny the 
facts allogod in the last-preceding pleading, it may also allege 
additional facts, where necessary. Tho points admitted by 
either side arc thus extracted and distinguished from those in 
controversy, other matters, though disputed, may prove to be 
immatorial; and thus the litigation is narrowed down to two 
or throo matters which are tho real questions in dispute. Tho 
pleadings should always be conducted so as to evolve some 
clearly delinod mueS', that is, some definite propositions of law 
or fact, asserted by ono party and denied by the other, but 
which both agree to bo the points which they wish to have 
decided in tho action. 

When this is properly and fairly done, four advantages 
ensuo* — 

(x.) It IS u bonofit to tho parties thcmsolves to know exactly 
what arc tho matters loft in dispute. They may dis- 
eovor they are fighting about nothing at gll; ,e.ff,, 
when a plaintiff in an action of libel finds that the 
dofcndant does not assert that tho Avords arc true, 
ho is often willing to accept an apology and costs, 
and so put an ond to tho action, 

(li.) It is also a boon to tho parties to know precisely what 
facts they must prove at tho trial; otherwise, they 
may go to great trouble and oxpon&e in procuring 
ovidonoo of facts which thoir opponent docs not dis- 
puto. On tho other hand, if they assume that their 
opponent will not raise such and such a point, they 
, may he taken sadly by surprise at tho trial. 
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(hi.) Moreover, it is necessary to ascertain the nature of the 
controversy in order to determine the moat appro- 
priate mode of trial It may turn out to bo a pure 
pomt of law, which should be decided by a judge or 
by the Court; it may involve a lengthy investigation 
of complicated accounts, in which case the action 
should be at onoe referred to a special or official 
referee, or it may be a question proper for a jury, 
(iv ) It 18 desirable to place on record what are the precise 
questions raised in the action, so that the parties or 
their successors may not fight the same battle over 
again. 

The function of pleadings then is to ascertain with precision 
the matters on which the parties differ and the points on which 
they agree, and thus to arrive at certain clear issues on 
which both parties desire a judicial decision. In order to 
attain this object, it is necessary that the pleadings inter- 
changed between the paitics should bo conducted according to 
certain fixed rules, which it is my endeavour to state and 
explain in the followmg pages The main purpose of those 
rules is to compel each party to state clearly and intelligibly 
the material facts on which ho rolios, omitting ovorything im- 
material, and then to insist on his opponent frankly admitting 
or explicitly denying every material matter alleged against 
him. By this method they must spoedily arrive at an issue 
Neither party need disclose in his pleading the cvidonco by 
which he proposes to establish his case at the trial. But each 
must give his opponent a sufficient outline of his case. 

History of Pleading, 

This method of arriving at an issue by alternate allegations has 
been practised in England from the earliest times It is appa- 
rently as ancient as any portion of our law of procedure It 
certainly existed in substantially the same form in tho reign of 
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Beeach of Promise of Marriage 

1 On March 12th, 1911, the plaintiiT and defendant -verbally 
promised to marry one another * 

2 Relying on this promise, the plaintifl! on Angnsi 3rd, 1911, 
permitted the defendant to seduce her. 

3 The defendant now refuses to marry the plaintift 

The plaintiff claims 1,000Z damages 

[See Precedent No 7G ] 

No, 50 
Commission 

1 The plaintiffs aiMB auctioneers and estaie agents, carrying on 

business at , the defendant was at all times hereinafter 

mentioned the owner of the brewery known as — Brewery, 

Burton-on-Trent. 

2 The defendant was, in the months of September and Octo- 
ber, 1909, desirous of selling his said brewery; ho employed the 
plaintiffs as his agents to find him a purchaser; and he under- 
took, in the event of the plaintiffs introducing a buyer for the said 
brewery, to pay them a commission of Ij per cent on the i)ur- 
chasc-money, payable on the purchase being cumplotod and the 
money paid 

3 The defendant represented to the plaintiffs that the said 
brewery was making a not profit of 7,000? , on a turnover of 
23,000?. a year, that there were sixty-five public-houses in 
Birmingham, Stockport, and elsewhoixi “tied*’ to the said 
brewery, and that the trade he was then doing was 200 barrels 
a week, at a profit of 15s a barrel 

4 The plaintiffs did introduce to the defendant a buyer, who 
agreed with the defendant to purchase the brewery and the defen- 
dant's interest in the said public-houses for 68,0001, 

5 The said buyer was always ready and willing to complete the 
said purchase and pay the defendant the said price until he dis- 

* It IS unnecessary to aver that this amounts in. law to a promise to marry 
within a reasonable timo (Order XIX. r, 25), or that such reasonable time has 
elapsed (r 14), ' 
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Hjenry II Tlio word “lasuo” is to bo found at the very com-^ 
menoemeut of the Year Books, ^ 0 , in the first year of Edward II , 
and tho diatiuctioii botwoen an %sstie en ley and an zssue en fet is 
equally ancient (See tho Year Book, 3 Edw II 59 ) And prior 
even to tho roigii of Edward II tho production of an issue had 
been not only tho constant elloct, but tho professed aim and object, 
of pleading’ 

At first tho pleadings woro oral Tho parties actually appeared 
111 open Court., and a mm voce altercation took place m the 
presence of tho judges Those oral pleadings wore conducted 
cither by tho party hiinsolf or his pleader (called narrator or 
ddvoGatus) , and it soonis that tho rule was thou already established 
that none but a professional advocate could be a pleader in any, 
cause not his own. It was the duty of the judge to superintend, 
or “modorato,” tho oral contention thus conducted before him 
In doing this, his constant aim was to compel the pleaders so to 
manage their alternate allegations, os at length to arrive at some 
specific point or matter affirmed on the one side, and denied on tho 
other, which they both agreed was the question rectuinng decision 
When this result was attained, the parties wore said to bo at 
issue — ad exittim— tho pleadings were over, and tho parties were 
roa<ly to go before a jury, if it were an issue of fact, or before 
the Court, if it woro an issue of law And so strict woro the 
judges in those days, tliat they allowed only one issue in respect 
of each cause of action; it a defendant had two defences to the 
same claim, ho had to elect between them, it was only in the reign 
of Queen Victoria that tho parties wore allowed to raise more 
than a single issue, either of law or fact. Hence the question 
for dcoialon came itself to be called the issue 

During this iiarol altercation one of the officers of tho Court was 
busy writing on a parchment roll an official report of the allega- 
tions of the parties and of tho acts of tho Court itself during tho 
progress of the pleading. This was called the Record* As the 
suit procoodod, similar entries woro made from time to time, each 
successive entry being called a continuance, and, when compleio, 
the roll was preserved “as a perpetual intrinsic and exclusively 
admissible testimony of all the judicial transactions “ which it 
purported to record 

It is not known, I believe, when tho system of oral pleading fell 
into disuse; but it gradually became the practice for each pleadori 
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in turn to borrow the parchment roll, and enter his statemeirts 
thereon himself. Later {'probably in the 'reign of Edward IV.), 
the plan was adopted of drawing up the pleadings in the first 
instance on paper, and interchanging them between the parties in 
that form, then after an issue had been arrived at, they were 
tinnscribed on to a parchment roll This was called, “ entering 
the proceedings on the record ” But though the practice of oral 
pleading was abandoned, the ancient method of alternate allega- 
tion continued In order that the student may understand the 
reports of cases which turned on the old system of pleading, it 
may be as well to mention that what we now call a Statement of 
Claim was before 1875 called a declaration, a Defence was called 
a plea or pleas; and a Reply was called a replication The names 
of the further pleadings remain unchanged A declaration often 
contained more than one count, each of which stated a complete 
and separate cause of action, and ^vould in fact by itself have 
been a good and valid declaration So, too, each plea had to bo 
in itself a complete answer to the count to which it was pleaded 

The principles on which pleadings were framed, and the rules 
which regulated them, remained substantially the same till 1852 
Their practical utility was, however, seriously impaired by the 
over-subtlety of the pleaders and by the excessive rigour -with 
which the rules were applied, the merits of the case being* con- 
stantly subordinated to technical questions of form A deter- 
mined effort was made to correct these defects by the provisions 
of the Common Law Procedure Acts, 1852 — 1860 In 1873, how- 
ever, it was found necessary to adopt a more thorough method of 
reform, and the Judicature Act introduced into the new High 
Court of Justice the system of pleading which is still in force 

Leave to Plead, 

Till the year 1893 in every action commenced by writ there 
were pleadings as a matter of course, unless both parties 
agreed to dispense with them. In 1893 power was given to the 
plaintiff, if he thought fit, to declare on his writ that he 
intended to proceed to trial without pleadings. If the plaintiff 
does so declare there will bo no pleadings, unless the defendant 
can persuade a Master to order them; the defendant must, 
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however, give notice of certain special defences. (See ante, 
p. 63.) Then, in 1897, Order XXX was amended, and for 
the first time in the history of our law a plaintiff who wished 
to deliver a pleading was not allowed to do so without an order 
from a Master. And this is now the rule. A plaintiff who has 
indorsed his writ generally cannot now deliver a Statement 
of Claim as of right; h© must first obtain leave to do so 

Under the present practice, in every action which is not an 
Admiralty action, and which is commenced by a writ which 
IS generally indorsed, it is now the duty of the plaintiff, as 
soon as the defendant has appeared, to take out a summo-ns 
before the Master for directions under Order XXX. When 
his writ is specially indorsed under Order III r 6, he can 
take out a summons for summary judgment under Order 
XIV And when the plaintiff has indorsed his writ for trial 
without pleadings, it is still open to the defendant to apply 
by summons under Order XVIIIa r. 3, for a Statement of 
Claim On the hearing of any of these summonses, the Master 
will decide whether there shall or shall not be pleadings, or 
further pleadings. As a general rule, without an order made 
on one of these three summonses, it is irregular for cither 
party to deliver a pleading after appearance, and the costs of 
any pleading so delivered will, as a rule, bo disallowed on 
taxation 

There arc four* important exceptions or gMsi-oxcoptions 
to this general rule: — 

(i.) Order XXX. only applies to the delivery of pleadings 
after appearance. Hence a plaintiff, wdicn the case 
falls within Order III i\ 6, may still indorse his 
writ with a Statement of Claim, and so deliver a 


* There are three other cases of rare occurrouco in which a pleading 
can be delivered without leave— viz : — under Order XXI, i\ 14, and in 
the two cases mentioned in Order XXIV. r. 2, 
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pleading without leave (See Anlahy v Frcetoriils, 
20 Q B D 764, ante, p 49 ) 

(li.) And a defendant who has appeared to a writ of sum- 
mons specially indorsed under Order III r 6, can 
deliver a Defence without leave He must do so 
within ten days from the time limited for appear- 
ance, unless such time is extended by order or con- 
sent, or unless in the meantime the plaintiff serves 
a summons for judgment under Order XIV., or a 
summons for directions (Order XXI r 6 ) .Vs 
soon as either of these summonses is served on him, 
he must hold his hand and wait to see what order 
the Master Will make on the hearing. 

(ill ) Again, if the action falls within Order XIII r 12 (see 
ante, p 6), and the defendant does not appoiir, it 
IS nevertheless necessai-y for the plaintiff to file a 
Statement of Claim in tho offices of tho Court. And 
this he may do without leave. Order XXX does not 
apply, because tho defendant has not appeared. H 
the action is proceeding in a District Eegistry in a 
provincial town, the plaintiff must lilc his pleading 
in the District Eegistry in other cases, with tho clerk 
in the Writ, Appearance, die Dojiartmont of tho 
Central Office in London. An affidavit of duo service 
of the writ must be filed at the same time. (Order 
XIII r 12 ) But tho writ itself, and, indeed, any 
document which was properly served or delivered* 
before the time for appeai’anoe expired, need not bo 
filed {Eenshaw v. Renshmo, 28 W. E. 409; PMHps 
V Kearney, 58 L, J. Ch. 344 ) 


A pleading IS always “dPlivcrod” A. writ 
If tho special indorsomont 
(OrdeT?SW?rr '' ^ot ro-sorvod, but dolivorod. 
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covered tliat the representations made by the defendant as to the 
profit made and the trade done by the said brewery, and as to the 
number of tied houses attached thereto, were untrue He then do- 
clined to complete the said purchase or to pay the said price 

6. The plaintiffs were thus prevented through the defendant’s 
default from earning tlieir commission on the said purchase- 
money, which at the rate of per cent amounts to 1,020? 

7. The plaintiffs also seek to recover the said sum of 1,020? 
money payable by the defendant to the plaintiffs for services 

rendered by the plaintiffs to the defendant, and for ■'vork and 
labour done by them for the defendant at his request 

And the plaintiff’s claim 1,020? 

(i) as commission earned, 

(ii) as damages under paragraphs 5 and 6 , 

(ill) on a quantum meruit 

y No 51 

Covenants in a Lease 

1. By a lease, dated December 11th, 1905, the plaintiff demised 
to the defendant a public-house, known as The King’s Arms, High 
Street, in the City of Manchestor, for a term of twenty-one years 
from September 29th, 1905, at a yearly rental of 140? 

2 By the said lease the defendant covenanted {J;ntey alia )^ — 
(i) To pay the said rent to the plaintiff by equal quarterly 
payments on tlio usual quarter days, 

(li) During the said term to keep tho inside of the said 
premises, together with the fitting's, fixtures . . &c , 

in as good and tenantablo repair and decorative con- 
dition as tliey were m on December 11th, 1905, 

(iii) Within thi'ee calendar months after notice in ^Miting 

of any defects of repair should have boon given to the 
defendant, or left upon tho said promises, to repair, 
decorate, and amend the same accordingly 

(iv) That no act should be done or committed, or omitted, or 

any offence or ofloucos committed, whereby the liconco 
for the time being for tho vending of beer and other 
malt liquors on tlie said premises might become for- 
feited, or tlie renewal thereof refused. 
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. (iv ) And wlioro a Statement of Claim is thus filed in 
default of appearance under Order XIII r 12, the 
defendant may appear and then without any order 
deliver a Defence within ten days from the filing 
of the Statement of Claim. (Order XXI r 8 ) 
Except in A dmiralty actions, no Reply can ever be delivered 
without an order (Order XXIII r. 1.) 

]Vhen Pleadings will he Older ed 

The whole object of pleadings, as we have seen, is to bring 
the parties to a dear issue, and thus to secure that they both 
know, before the action comes on for trial, what is the real 
point to be discussed and decided If therefore the Master' 
sees that the matters in controversy are already suificiently , 
defined, he will not order pleadings. Thus, where the writ is I 
spocnilly indorsed, and the defendant has filed an affidavit 
stating Ills dofcnco, any further pleading is probably 
unnecessary. So if the questions in dispute have already 
been argued on an application for an interim injunction. 
Again, if the case bo one for the commercial list, counsel 
frequently appear before the judge who takes cases of that 
class; each states orally what his client’s case will be; and then 
1 XB wo have soon (ante, p. 70), Points of Claim and Points of 
Defence are usually ordered. Where, however, the action is nbt 
“ commercial and is not within Order III r, 6, the Master 
usually orders either pleadings or some particulars to be 
delivered. In ’an accident ease, for instance, he will order the 
plaintiff to deliver particulars of the alleged negligence and of 
the alleged damage, the defendant to deliver particulars of con- 
tributory negligence, if he intends to roly on that defence " 
But in actions for the recovery of land, in actions of libel, 
slander, and malicious prosecution, and indeed in most actions 
of tort, pleadings are generally ordered. 
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Modem Pleadings, 

No entries now are made on any parchment roll , the 
pleadings are written or printed on paper and interchanged 
betw^een the parties, the solicitor of one party delivers his 
pleading to the solicitor of the other party, or to the party 
himself, if he does not employ a solicitor This goes on till 
the pleadings are “closed The cause is then entered for 
trial, for which purpose tw’O copies of the complete pleadings 
are lodged with the officer of the Court (Order XXXVI. r . 30 ) 
And the copy wffiich is marked with the stamp denoting the fee 
paid on entry is regarded as the record. 

Every pleading should be marked on the face with the date 
of the day on which it is delivered, with the letter and number 
of the writ (see p. 4), the title of the action, and the descrip- 
tion of the pleading, a Statement of Claim should also state 
the date of the writ. It must be indorsed with the name and 
place of business of the solicitor and agent ’(if any) who delivers 
it, or the name and address of the party delivering it, if he does 
not act by a solicitor. If it contains less than ten folios (i e., 
720 words) it may be either printed or written or partly printed 
and partly written, if it contain ten folios or more, it must be 
printed. A folio contains seventy-two words or figures, every 
figure being counted as one word. Every pleading must be 
divided into paragraphs numbered consecutively. Dates, sums, 
and numbers should be expressed in figures, and not in words. 
It is not necessary, though it is generally desirable, that a 
pleading should be drawn or settled by counsel; where it has 
been, he must sign his name at the end of it, if not settled by 
counsel, it must be signed by the solicitor or by the party if he 
sues or defends in person- 

\j The allegations contained in every pleading must be — 

(i.) Material . 

(ii.) Certain. 
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The next two chapters are therefore devoted to Materiality 
and Certainty No technical objection can, however, now be 
raised to any pleading on the ground of any alleged want of 
form (Order XIX r 26 ) But “the Court or a judge may 
at any stage of the proceedings order to be struck out or 
amended any matter in any indorsement or pleading which 
may be unnecessary or scandalous, or which may tend to 
prejudice, embarrass, or delay the fair trial of the action ” 
(Order XIX r 27) 


O.P. 


G 
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Chapter VIII 
MATEEIAL FACTS 
Fundamental Buie 

The fundamental rule of our present system of pleading 
is this: — 

Every pleading shall contain, and contain only, a 
statement in a summary fomn of the material facts on 
which the party pleading relies for his claim or defence, 
as the case may be, but not the evidence by which they 
are to be proved. (Order XIX. i-. 4.) 

This rule involves and requires four separate things: — 

(i.) Every pleading must state facts and not law. 
(ii.) It must state material facts and material facts 
only. 

(iii.) It must state facts and not the evidence by 
which they are to be proved. 

(iv. ) It must state such facts iu a summary form. 
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(l ) EVERY PLEADING MUST STATE PACTS AND NOT LAW 

Conclusions of law, or of mixed law and fact, are no longer 
to 'be pleaded It is for the Court to declare the law arising 
upon the facts proved before it. A plaintiff must not merely 
aver, “ I am entitled to recover 100?. from the defendant, or 
“ It was the defendant’s duty to do so and so.” He must state 
the facts which in his opinion give him that right, or imposo 
on the defendant that duty, and the judge will decide, when 
those facts are proved, what are the legal rights and duties 
of the parties respectively So, too, a defendant must state 
clearly the facts which in his opinion afford him a defence to 
the plaintiff’s action He must not say merely, '' I do not 
owe the money; ” he must allege facts which show he does 
not owe it, eg, that the goods were never delivered, or were 
never ordered, or that they were not equal to sample. He 
may plead that, even assuming every fact alleged in the State- 
ment of Claim to have happened, the plaintiff has no cause of 
action against him This is called “an objection in point 
of law.” But if he is not prepared to admit them all, he must 
deal with the facts alleged by his opponent, and deal with 
each of them clearly and explicitly. If he pleads that he 
never agreed as alleged, this will be taken to mean that he 
never in fact made any such contract — ^not that the contract 
is bad in law or not binding on him because he is an infant, 
or because he was induced to enter into it by fraud. All facts 
tending to show the insufficiency or illegality of any contract 
must bo specially pleaded To say, “There never was any 
contract,” is a different thing from saying, “ There was a con- 
tract, but I contend it is invalid ” State the facts and prove 
them, and the judge will then decide the question of validity. 

g2 
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Ho knows tho law, and can apply it to the facts of the case 
without its being stated in the pleadings 

This is one of the greatest improvements introduced by the 
Judicature Act Each party was, before 1875, bound to state with 
reasonable precision the points which he intended to raise, but 
this he generally did by stating, not the facts which he meant to 
prove, but the conclusion of law which he sought to draw from 
them. The other side thus learnt that the party pleading meant 
to prove some sets of facts which would sustain a given legal 
conclusion, but there might be many sets of facts which would 
sustain that legal conclusion, and which of theso would be set np 
at the trial was not disclosed For instance, this was a very 
common form of declaration “ Tho plaintifl! sues the defendant 

for £ , money payable by the defendant to the plaintiff for 

money received by the defendant to the use of the plaintiff ” 
That might cover any one of tho following cases, and many more 
besides, and it could not be ascertained from the plaintifl’s pleavU 
mg which would be his case at the trjal — 

(a) That tho defendant was the plaintiff’s rent collector, and 

had received money for him as such 

(b) That the plaintiff was entitled to an office which the defen- 

dant also claimed, and under colour of which tho 
defendant had received fees, which tho plaintiff sought 
to recover from him 

(c) That the plaintijff had paid the defendant the price of goods 

which he was to supply, and tho defendant had never 
supplied them 

(d) That the plaintiff had paid a sum of money to the defendant 

by mistake, having taken him for another person of 
similar name or appearance 

Then, again, there were often several alternative legal conclu- 
sions which could be drawn from the facts, any one of which 
would serve the plaintiff’s turn, and therefore several counts” 
were pleaded in the same declaration, giving various legal aspects 
of tho samo transaction, though the evidence given in support of 
each at the trial would be identical 

So, too, with the defence. In an action for goods sold and 
delivered, the defendant was allowed to plead '‘the general issue,” 
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ae it was called, that he “never was indebted as alleged ” This is 
a conclusion of law, and at the trial it was open to him to give in 
evidence under tins plea any one or more of several totally diherent 
defences, of which the following may serve as instances — 

(i ) That he never ordered the goods 
(li ) That they were never delivered to him 
(ill ) That they were not of the quality ordered 
(iv ) That they were sold on a credit which had not expired at 
the time that the action was commenced 
(v ) That there was no memorandum of the contiact in writing 
sufReicnt to satisfy tlie Statute of Frauds 

But the defendant might not, under this plea, set up the Statute 
of Limitations, nor allege payment or a set-off, because each of 
these defences implies that the defendant was once indebted to 
the plaintiff as alleged Ho might deny that any express contract 
of sale was ever made* he might deny all or any of the matters 
of fact from wdiich such a contract would by law be implied, but 
he could not under the plea of “never indebted” insist that the 
contract, though made in fact, was void in law In short, common 
law pleadings, where these conclusions of law came in, were more 
like algebraical symbols tlian allegations of fact The plaintiff 
pleaded x, and the defendant answered y, no one knew for certain 
what X and y meant, but the initiated knew that they could 
only mean la or & or c or d, and that they could not mean 
Z or m or w Now all such ambiguous formulae are abolished, and 
the actual facts on which either party relies must be stated as 
briefly as possible in his pleading 

JlluMrations 

It is unnecessary to state in a pleading the principles of the common 
la>^ , or to set forth tho contents of a public statute 
See Boyce v. Wliitaher, \ Doug. 97 
Partridge v Strange, Plowd. 84. 

It IS bad pleading to allege merely that a right or a duty or a Lability 
exists ; the facts must be set out which give rise to such right or create 
such duty or Lability. Hence, where the facts stated m the pleading 
disclose no cause of action, the pleading wiH be held bad in spite of anv 
Allegatioii to the effect that the act was “unlawful,” or “wrongful,” 
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(v) To keep open the said public-house for the sale of beer 

and other malt liquors at all times allowed by law 

(vi) That the said business of a beer retailer should at all 

times be managed and conducted on the said premises 
in a lawful and orderly and proper manner 
3 The defendant has broken all the said covenants — 

(i) He has not paid the rent which accrued due on J une 24th, 
September 29th, and December 25th, 1910, respec- 
tively, or any part thereof 

(li) He has not repaired the premises in accordance with the 
covenant in that behalf 

(ill) Notice in writing of all defects of repairs was given to 
tlie defendant on July 21st, 1910, and also left upon 
the said premises on August 17th, 1910, yet the defen- 
dant did not, within three calendar months from the 
delivery thereof, or at all, repair, decorate or amend 
the said premises 

(iv), (v), (vi) The retail business at the said public-house 
was not conducted in a lawful and orderly or proper 
manner, whereby the justices, on September 23rd, 
1910, refused to renew the licence of the said public- 
house And since the date of such refusal the said 
public-house has not been kept open for the sale of 
any malt liquors , but the said premises have ever since 
remained closed and unlicensed 
4. By reason of the said breaches of covenants, and of the 
wrongful acts complained of, tlie plaintiff has suffered damage, 
and has been greatly injured in his reversion 
And the plaintiff claims: — 

(i) 103?. 185 for rent in arrear, less tax. 

(ii) 500? damages for the said breaches of covenants. 




No. 52 


Goons Sold and Delivered — Non-Acceptance 


1 On October 20th, 1910, the defendants by their agent A B. 
agreed to buy from the plaintiff, and the plaintiff bargained and 
sold to the defendants certain barley, then lying on the plaintiff’s 
premises, viz , 306 sacks, at tlie price of 1? per sack. 



FACTS, NOT LAW. 


87 


a .plea of Not gmlty , and tliat, m tte instance before them, the plea 
consequently demed nothing but the fact of diversion 
Frankum, v. Lord Falmouth, 2 A & E 452. 

, Lush V Russell, 5 !Ejx« 203 ; 19 L. J. Ex 214. 

If it be stated in a pleading that an officer of a corporate body was 
removed for misconduct by the corporate bodv at large, it is unnecessary 
to aver that such corpoiate body had power thus to remove him , because 
that IS a power by law incidental to them, unless given by some charter, 
by-law, or other authority to a select part only of the corporation. 

The King v Lyme Regis, 1 Doug 148. 

In actions for a debt or hquidated demand in money, such as those 
comprised in Order III r. 6 a mere demal of the debt is madmissible. 
Order XXI r. 1 

In actions upon bills of exchange, promissory notes, or cheques, a 
defence in denial must deny some matter of fact, c g,, the drawing, 
makmg, indorsing, acoeptmg, presenting, or notice of dishonour of the 
bill or note 

Order XXI. r. 2 

In actions comprised in Order III r 6, classes (a) and (b) (see ante, 
p 42), a defence in denial must deny one or moie of the matters of fact 
from which the liability of the defendant is alleged to arise , eg., in 
actions for goods bargained and sold or sold and dehvered, the defence 
must deny the order or contract, and delivery, oi the amount claimed ; in 
an action for money had and received, it must deny the receipt of the 
money, or the existence of those facts which are alleged to make such 
receipt by the defendant a receipt to the use of the plamtiff 
Order XXI. r. 3. 

In an action of libel or slander, a* defendant may not plead merely that 
“he published tho words on a privileged occasion.’^ He must set out the 
facts and circumstances on which he relies as creatmg the privilege, and 
then the judge will decide on the facts proved at the trial whether the 
occasion was or was not privileged 

Simmonds v. Dunne, Ir. R 5 0. L. 358 

Elktngton v. London Association for the Frote&non of Tiade (1911), 
27 Times L. E 329. 

In an action on an award, if the defendant pleads that the arbitrator 
never made any such award as alleged, this plea will now he taken to 
mean that no award was ever made in fact , and it will not be open to 
the defendant to contend that, though the arbitrator had in fact made an 
award, it was bad in law because it included matters not withm the 
subimession. An award is valid till it is set aside. 

See Bache v* Btlhngham, (1894) 1 Q. E. 107, 69 L T. 648. 
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or “ iinproper,” or “don© "witliout niiy justification tliGi’Gfor oi iiglj^t 
so to do.” 

Gautret v. Egerfon^ L B 2 C. P 371 , 16 L T. 17 

Day Y. JBrownrigg, 10 Oh. D 294, 302 , 4S L. J Ch 1/3 

West Rand Central Gold Mining Co y. Rex^ (1905) 1 X P. 391, 400. 

It IS not suflS,ci 0 nt for a plaintifi to say, under and by viitue of a 
certain deed I am entitled,” &c , for that is an inforenco of law. The 
limitations of the deed, and all other facts upon which ho proposes to 
rely as showing that he is so entitled, must bo stated. 

Riddell V. Earl of Strathmore j 3 Times L B 329. 

A plaintifE may no longer allege that “the defendant has received 

£ to the use of the plaintiff,” he must state the facts which malc/^ 

such receipt by the defendant a receipt to the use of the plaintiff. 

See Order XXI. i. 3, t/ifrd, 

A Statement of Claim alleged that the decoasod, “ two days before his 
death, made a good and valid doncdio mortis causa to the plaintiff of tlio 
whole of his moneys standing on deposit to his account at the Elleamor© 
Savings Bank,” but did not state what tho deouasod in fact did. It was 
struck out on the ground that tho facts which the plaintiff alleged to 
amount to a valid donatio moitis causa should havo boon set out in tlie 
Statement of Claim 

Di re Parton^ Townsind v. Parton^ 30 W. B. 287 , 45 L T. 755 

In an action to recover damages caused to the plaintiff’s reversion in a 
dwelling-house by interference with an casement, it is not Hulliciont to 
allege in the Statement of Claim that tho plaintiff is entitled to such 
easement, the plaintiff must show how ho is so entitled, whothor by 
grant, or prescription, or otherwise, hnd must set out tlio facts upon 
which he relies as entitling him to such oasoment. 

Fari'ell v Coogan, 12 L. B Ir, 14. 

In an action for damages for wrongftilly diverting tlio water from tho 
plaintiff’s mill, before the Judicature Act, the defendant ploixdi'd Not 
guilty , and the question arose, whether this ploa put in imwi) moroly tho 
fact of the diveision of the watei, oi whether it also domed tho plaintiff’s 
light to tho uso of tho stream as claimed. It was argued for tho dofondant 
that the word “ wrongfully,” as used in tho declaration, was part of tho 
substantive chaige, and that tho ploa of Not guilty thoroforo had tho effetd 
of denying the wrong ho alleged , and that it was theroforo open to tho 
defendant to show that the plaintiff had no such right to tho stream as lui 
claimed, for then tho act of diversion could bo no “ wiong ” to him. 3hit 
the Court decided, after conforenco with the other judges, that in caHos 
like this the word “ wiongfully ” did not bung tho title into issue, under 
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When a contract, promise, or agreement is alleged in any pleading, a 
hare denial of the same hy the opposite party will be constiued only as a 
denial in fact of the expiess contract, promise, or agreement alleged, or 
of the matters of fact fiom which the same may be implied by law, and 
not as a denial of the legality or sufficiency m law of such contract, 
promise, or agieement whether with reference to the Statute of Piauds 
or otherwise 

Order XIX r 20 

Howatsony Wehh^ (1907) 1 Ch o37 , (1908) 1 Ch. 1. 

Whenever the same legal result can be attained in several 
different ways it is not sufficient to aver merely that that 
result has been arrived at, but the facts must bo stated 
showing how and by what moans it was attained 

Illustrations 

Where A. claims that an estate fomieily held by B. is now vested 
in himself, he must state in his pleading the dato and nature of the 
conveyance or other transfer from B. to A., whether it was by deed or 
by will, &c 

Com Dig Pleader (E. 23), (E. 24) 

Plaintiff alleged that he had a light of way. It was hold that ho 
was bound to say in his Statement of ( 'lann whether ho cjlainiod it by 
prescription or by grant But a loht grant may bo pleaded without 
stating its date or parties . 

Earns v JenUns, 22 Ch D. 481 , 52 L. J. Ch. 437. 

8pedd\n(j v. F'lUpatnch, 38 Ch D. 410; 58 L J, Ch. 139, 37 
W E 20 ; 59 L T 492 

Fledge v Fomfret, 74 L J. Oh. 357 ; 92 L T. 560. 

Falmer v Qicadagm, (1906) 2 Oh. 494, 95 L T. 258. 

It IS not enough for a plaintiff to reply to a plea of tho Statute of 
Limitations that “that statute does not ai)ply,’^ or that “the case has 
been taken out of the statute.” “ The 3 & 4 Will. IV. c. 42, provides 
three modes by which a specialty debt may bo taken out of tho operation 
of that statute, and it is a prejudice to a defendant to bo compelled to 
come prepared to meet throe different matters, when perhaps tho plaintiff 
intends to rely on one onl3^” 

Per Parke, B , in Forsyth v. Briatowe^ 8 Ex. at p. 350. 

It IS not sufficient to plead “ the said bill of sale is void and of no effect 
an law.” Facts must be stated sbowmgf its invalidity, c.y., that it has not 
been registered, or is not in the form given ni the .sohodulo to the Bills of 
Sale Act. 
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. Action on a bond, tbo condition of wbicli -was that tbe defendant would 
on a certain day show a snfiacient discharge of an annuity The defendant 
pleaded that on that day he did offer to show a sufficient discharge This 
was held insufficient , “ for his plea ought to have alleged what manner of 
discharge he offoied to show, viz , a release or other matter of discharge, 
upon which the Couit might ^udge if it was sufficient or not; foi the 
country shall not inquire of it, but it ought to be adjudged by the 
Court, which the judges cannot do, if the special matter be not showed 
to them.” 

Lord LMa Case, cited 9 Eep 25a 

It 13 not Rufficient in an action upon a contract for the defendant to 
plead that ‘‘the contract is rescinded ” This may mean that the paities 
mot, and in express teims agreed to put an end to the contract , or it may 
mean that such an intention is to be collected from a long coirespondence 
or a whole senes of transactions , or it may mean that the plaintiff himself 
has broken the contract in such a way as to amount to actual repudiation 
The defendant must show in what manner and by what means he contends 
that it was rescinded. 

If a man claims to bo a peer, he must state whether he is a peer by 
writ, or by patent, or by descent, or by prescription For if he “ claims 
to be a peer by writ ho is not a jieer until he has taken his seat. . , If 
by patent the title is complete as soon as the patent is sealed,” 

Per Bayley, J,, in The King v Cooke, 2 B. & C at p 874. 

Whore a party claims by inheritance, ho must do more than merely 
state “lam the heir-at-law.” He must show how he is heir, viz., as son 
or otherwise ; and if ho does not claim by immediate descent he must 
show the pedigree. For example, if he claims as nephew, he must show 
how ho is nephew, whether brothorls son or sister’s son, and account for 
all who would be nearer in blood. 

Luvistlay v, Hughes, 3 Bos & Pul 453. 

And see Jioe v. Laid, 2 Bla Bep. 1099, and the cases there cited. 

Palmer v Palmer, (1892) 1 Q B 319 , 61 L. J Q B 236, over- 
ruling Nreh/n v. Evelyn, 28 W. E 531 , 42 L T. 248 

And see Form, No 2, of S 0,, App. 0 , sect vn. 
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(li.) EVERY PLEADING MUST STATE MATERIAL FACTS ONLY. 

What facts are material^ 

Every fact is material which is essential to the plaintiff’s 
cause of action or to the defendant’s defence — ^which each 
must prove or fail. 

Facts which are not necessary to establish either a cause 
of action or the defence to it are not, spcalcin^ generally,, 
'‘material” within the meaning of Order XIX. r. 4, and 
should, therefore, be omitted from the pleading.* "All 
statements which need not be proved shall be omitted ” 
(Common Law Procedure Act, 1852, s 49.) 

It IS obvious, then, that the question whether a particular 
fact IS or IS not material, depends mainly on the special 
circumstances of the particular case. It is a question which 
it is not always easy to answer, and yet it is a very important 
one. the result of the case often depends on the ruling of the 
judge at the trial that it is or is not necessary that isl particular 
fact should be proved Sometimes it is material to allege and 
prove that the defendant was aware of a certain fact, at other 
times it is sujSicient to aver that he did some act, without 
inquiring into the state of his mmd In some cases the 
defendant’s intention is material in a few cases hia motives. 
The pleader must apply his knowledge of tho law, or, better 
still, his oommon'-senso, to the facts stated in his instructions, 
and decide for himself which he must plead and which ha 
may safely omit Precedents may afford him some assistance^ 
and so will books like Koscoo’s Nisi Prius But in the end 
he must rely on his own judgment No general rule can be 
laid down. 


See postj p. 103. 



MATERIAL EAGTB. 


91 


-11 after considei^tion you are still in doubt whether a particular 
fact IS or IS not material, the safer course is to plead it, if you think 
you can prove it For if you omit to plead it, and it is held to be 
material, you cannot strictly give any evidence of that fact at 
the trial, unless the learned judge will give leave to amend, 
which will only be allowed upon terms, such as payment of 
costs, &c (See Byrd v Nunn, 5 Ch D 781, 7 Ch D 284, and 
Brook y Brook, 12 B D 19; 56 L J P 108) 

IllustraUona 

It is sufficient if a pleading “ states such facts, as would, if proved or 
admitted, establish the plaintiff’s case ” Ter Dr Lushmgton in 

The West of Eaglaiid, L R. 1 A & E. 308 , 36 L. J. Adm* 4. 

Here is a Statement of Claim in which the most material allegation of 
all has been omitted — 

“ The defendant instructed and employed the plaintiff to do certain 
work (specifying it). The plaintiff’s charges for such work amounted to 

£ , which sum the defendant promised to pay, but has not paid, to 

the plaintiff.” 

The consideration for any contract not under seal is always material, 
and should be correctly sot out in the Statement of Claim, except in 
the case of negotiable instruments, whore the consideration is presumed 
(pos^, p, 98). If the contract bo under seal, the consideration is immaterial. 

In an action against a bailee, it is always material to know whethei he 
was to bo paid for his services, as this affects the dogioe of diligence 
which the law expects from him. But the amount of his remuneration 
IS not material ; it is sufficient to aver that ho was to carry or w'arohouse 
the goods “ for reward.” 

As a rule, the precise wording of a document is not material, and it is 
sufficient to state briefly its effect 
Order XIX. r. 21, 

In an action for the recovery of land, the plaintiff is not bound to set 
out in his Statement of Claim the precise words of the will under which 
he claims, even though a question has urisen as to the true construction 
of those words. It is enough for him to state briefly what ho alleges to 
be the effect of such words. 

Darhyehxre v* Leigh, (1896) 1 Q. B 554 , 65 L. J. U. B, 360, 

But in an action of libel or slander the precise words complained of are 
material, and they must be set out verlmtnn in the Statement of Claim, 
Jlarna v. Warre, 4 C. P. I). 125 ; 48 L. d, C. P. 310. 

So, the precise wording of a covenant may bo material if it bo in an 
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unusual form , for a change of phrase may alter the legal effect of the 
clause. 

HoraefaU v Taatar^ 7 Taunt. 385, 1 Mooie, 89. 

Where either party relies on any custom of the country or of the tracle 
as enlargmg or lestrictmg the rights given him by the ordinary law of 
the land oi by a written contract, such custom must be specially pleaded 
with all necessary detail See the replication in 

Wiqgleaworih v Dalluou, 1 Smith’s L C (11th ed.) 515. 

Where the parties expressly agree to limit the liability ordinarily 
imposed on either of them in contracts of the particular class, such 
limitation is material and should be alleged by the party who first 
purports to set out the true contiact 

SharJand v. Leifcluhl, 4 0 B 529, 16 L. J. C P. 217. 

Hmtli V Biinmt, 12 M & W 438, 13 L J. Ex 95. 

Sotice. 

In an action on a bill of exchange against an indoraor, the holder must 
allege notice of dishonour , in an action against the acceptor he need not 
Bills of Exchange Act, 1882, s 48 

In an action by a creditor against a surety, theio is no need to allege 
that the creditor ga\o the surety notice that the principal debtor had 
not paid 

If A.’s dog bites a human being the plamtifi must prove that A, hnew 
that his dog was of a fierce and savage disposition, either generally or 
under the special circumstances. The best proof of this will bo that A. 
knew that his dog had on some previous occasion bitten or attempted to 
bite a human being. Mere proof that it had, to A ’s knowledge, bitten 
some animal will not suffice 

Thomas v. JforyaH, 2 Or M & K 496, 4 Bowl 223 
Oshorne v Chocqiml, (1896) 2 U B, 109, 65 L, J Q B. 534. 
Barnes v. LmiUe^ Ltd (1907), 96 L T 680. 

But if A.’s dog bites cattle, horses, mules, asses, sheep, goats or swine, 
the owner of the injured animal can recover damages without proof of 
any such knowledge on the part Of A. 

6 Edw. VII. c. 32, s. 1. 

Where the defendant relies on his insanity as a defonoe to an action of 
contract, he must not only plead that he was insane at the date of the 
contract, but also that the plaintiff knew that ho was then insane 
Beavan v. W Donnelly 10 Ex. 184 , 23 L. J. Ex. 326. ^ 

Imperial Loan Co> v. Stone, (1892) 1 Q B. 599, 601 ; 66L. T 556 

Action on a bond, the condition of which was that the defendants would 
keep tho plaintxfis harmless and indemnified from all suits, &c. of one 
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Thomas Cook The defendants pleaded that they had kept the plaintiffs 
harmless, &c The plaintiffs replied that Cook sued them and recovered 
damages which they were compelled to pay, and so the defendants had 
not kept them haimloss, &c The defendants rejoined that they had not 
any notice of the action or the recovery of damages, &c. The Court held 
that the rejomder was bad, as the plaintiffs were not bound to give the 
defetidants notice of Cook’s action against them. 

Cutler Y, Sovtheriij 1 Wms Saiind 116 


Intention and Motive 

Whenever an injunction is applied for, it is material to allege that the 
defendant threatens and intends to repeat the illegal act complained of ; 
unless such an intention can be leadily inferred from the nature of the 
case and the facts already pleaded 

Stannard v. Vestry of St Giles, 20 Ch D. p. 195 , 46 L. T. 243. 

Where words of praise arc spoken iionically, so as to convey a defama- 
tory moaning, it must be averred that they were so intended and 
understood , else the Statement of Claim will disclose no cause of action 

In an action brought on a fraudulent prospectus, it is unnecessary for 
the plaintiff to state the motives which induced the defendants to issue it, 
or which led to the scheme of which it was a part , it is sufficient to state 
generally that the statements contamed in the prospectus were false to 
the knowledge of the defendants. 

Herring v. Bischoffsheimj (1876) W. N. 77 

T?et where coUusion is alleged between A and B., the fact that A. 
knew the improper motives which actuated B. is material, and for this 
purpose those improper motives must be stated. 

Biitish Medical, <&c Life AssoLiathnv* Britannia Fire Association, 
59 L. T. 888. 

Where it is alleged that the defendant has obstiucted a public right of 
way, it IS immaterial to allege that A. B. induced the defendant to do so 
‘‘for his own private interest,” Ac. The plaintiff should plead merely 
that the defendant has obstructed the right of way : it does not matter 
why he did it. 

Murray v. Local Board, (1897) 1 Ch. 36 ; 76 L. T. 679. 

Frovincial Bank of Ireland v, BrocJclehank, 26 L. R, Ir. 672. 

Where defamatory words are published on an occasion which is not 
privileged, it is not necessary to aver that they were published maliciously. 
But if the occasion be privileged, then malice becomes material. 

Anon., Style, 392 

Belt V. Lawes, 51 L. T. d. B. 369. 
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Each party must state his whole case. He must plead all 
facts on which he intends to rely, otherwise he cannot strictly 
give any evidence of them at the trial “ The plaintiff is not 
entitled to relief except in regard to that which is alleged in 
the pleadings and proved at the trial.” (Per Warrington, J , 
in In re Wrightson, (1908) 1 Ch at p 799 ) The Statement 
of Claim must disclose a good cause of action, the defendant 
must show a good defence thereto. Omit no averment which 
j is essential to success Do not plead half a defence and leave 
the rest to be inferred 


Illustrations 

By a lease dated March 2nd, 1889, the plaintiff demised a house to A. 
for the teim of twenty-one years at the yearly rental of 120?., payable 
quarterly. A. is dead , the defendant is living in the house ; three 
quarteis’ rent is in an ear, for which the plaintiff has issued a writ. 
A Statement of Claim which disclosed those facts and nothing more 
would be bad, the plaintiff must show that defendant is assignee of 
the lease and liable on the covenant to pay the rent thereby reserved , 
he may be merely a sub-lessee who has regularly paid his lent to A.*s 
executors 

Warden of Sir Roger Gholmelei/s School v. Sewell and others^ 
(1893) 2 Q B. 254 ; 41 W. E. 637 ; 69 L. T. US. 

If a commoner sue for a nuisance to the common {e.g whore the defen- 
dant has dug a pit in the common), he must aver that his enjoyment of 
his right of common has thereby begn appreciably impaired [per quod 
communiam suam in tarn amplo mode liahere non potmt ) , as otherwise he 
has no cause of action. 

Lord Holt, 0. J., in v. White, 1 Sm L. C (11th ed.) at 

' p 262. 

Mary's Case, 9 Eep. 113 ; Co. Litt 56 a. 

And see Rose v. Groves, 5 M. & Gr 613, 12 L J* C. P. 251. 

Dolmn V. Rlackmore, 9 Q,. B. 991 , 16 L J Q. B. 233 

In an action of slander, if the words are actionable only by reason of 
their being spoken of the plaintiff in the way of his office, profession, or 
trade, the Statement of Claim must contain an averment that the plaintiff 
actually hold the office or carried on the profession or trade at the time 
when the words wore spoken. And there should also be an averment 
that the words were spoken of the plamtiff with reference to such ojB&ce, 
profession, or trade. 

Gallwey v. Marshall, 9 Ex 300 , 23 L» J. Ex. 78 , 2 0. L. E 399. 
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2. Alt the said barley 1 i€ls been delivered by the plaintiff to the 
defendants, but the defendants have refused and still refuse to 
pay for the same 

3. Alternatively, the plaintiff says that the defendants have 
accepted part of the said barley, viz , 44 sacks; but have refused 
and stiU refuse to accept the remainder of the said barley, or to 
pay for the said 44 sacks 

The plaintiff claims — 

^ (a) under paragraphs 1 and 2 — 306? * or 

(b) under paragraph 3 — 

(i) 44?, 

(ii) damages. 

[See Precedents Nos 82, 109 ] 

No. 53. 

Liability of a Tenant to Repair at Common Law 

1. The defendant was tenant to the plaintiff of a messuage and 

premises of the plaintiff’s, situate at in the county of 

His tenancy determined on June 24th, 1911 

2. During the said tenancy the defendant wrongfully permitted 
waste to the said messuage and premises by suffering the Avails, 
doors, windows, floors and roof thereof to become ruinous and in 
decay for want of needful repair 

3. In the alternative, the plaintiff says that it Avas an implied 
term of the defendant’s tenancy that the defendant should during- 
the said tenancy keep the said messuage and premisos in 
tenantable repair, order and condition, and use them in a 
tenantable and proper manner, and should at the expiration of 
the said tenancy deliver up to the plaintiff the said messuage and 
premises, with all flxtures thereon, in the same state and con- 
dition as they were in at the time of the defendant’s entry thereon, 
reasonable wear and tear only excepted 

4- The defendant during the said tenancy did not keep the 
said messuage or the said premises in tenantable repair, order and 
condition, but used them in an untenantable and improper 
manner, and did not at the expiration of the said tenancy deliver 
up to the plaintiff the said messuage and premises, with all fix- 
tures thereon, in the same state and condition as they were in at 
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In an action against a carrier for the loss of a parcel, the defendant 
cjainot set up at the tiial that the parcel was above lOZ. in value, and 
that no notice of its value was given at the time of its bemg deli'v ered, 
as required by 11 Geo IV & 1 Will. IV. c 68, unless this defence has 
been specially pleaded. It is not sufficient merely to deny the contiact 
alleged by the plaintiff 

Symav Chaphn, b A &E 634, IN &P 129 

Action of replevin for wrongfully seizing cattle The defendant 
avowed taking them in the close in question for rent in arrear The 
plaintiff pleaded in bai to this avowry that the cattle were not levant and 
couchant on the close in question. This was held a bad plea For it is 
a general rule of law that all things upon the premises are distrainable 
for rent in arrear, and the levanoy and couchancy of the cattle is imma- 
terial, unless undei special circumstances such as did not appear by the 
plea in bar to have existed in this case 

Jones V Rowell^ 5 B & 0. 647 ; 8 D. & E 416. 

See also Hall v Tajpper, 3 B & Ad. 655. 

In an action brought by a commoner against a stranger for putting his 
cattle on the common, per guod commumani tn tarn ampfo modo hahere non 
potmt, the defendant pleaded a licence from the lord to put his cattle 
there, but he did not aver that there was sufficient common left for the 
commoners , this was held to be no good plea, foi the lord had no right 
to give a stranger such licence unless there was enough common left for 
the commoners. It was urged that it was lather for the plaintiff to leply 
that there was not enough common left, but the Court held that the 
defendant was bound to plead all such facts as weie necessary to make 
good the defence ho had pleaded. 

Smith V Fevered f 2 Mod 6 , 1 Proem. 190 
Greenhow v. Ilsky, Willes,'619 

‘‘Eegularly whensoever a man doth anything by force of a warrant or 
authority, he must plead it ’’ 

Co. Litt. 283a, ibid 303b; 1 Wms. Saund. 298, n (1), 

Sometimes the whole point of the action turns on one minute 
allegation. Thus: — 

In an action of ti'ospass for assault and battery, the defendant pleaded 
that a judgment was recovered and execution issued thereupon against a 
third person, and that the plaintiff, to rescue that person’s goods from 
the execution, assaulted the bailiffs, and that in aid of the bailiffs and 
by their command the defendant mollvtor manus imposuit upon the plain- 
tiff, to prevent his rescue of the goods. It was held that it was unneces- 
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sary to aver any command of the bailiifs, for even witliout tliGir command, 
tTie defendant might lawfully interfere to prevent a rescue, which irf a 
breach of the peace 

Bndgwattr v. Bythway, 3 Lev 113. 

It IS otherwise if not done to prevent a rescue , foi in a caso where tho 
defendant justifies merely as assistant to and by command of, a person 
executing legal process, the command is material, and must bo alleged, 
as without it the defendant would bo a mere volunteoi , meddling in other 
people’s business. 

Button T. Cole^ 1 Ld Eaym 30o , 1 Salk 409; Garth. 443, 


Do not leap befor^e you come to the Stile 

But the pleader should never allege any fact whioh is not 
material at the piesent state of the action, oven though ho may 
reasonably suppose that it may become material hereafter. It 
is sufficient that each pleading in turn should contain in itself a 
good primd facie case, without reference to possible objections 
not yet urged It is not necessary to antioipate tho answer of 
the adversary, to do so, according to Halo, 0. J., is “ like leap- 
ing before one comes to tho stile ” {Sir Ralph liovcf/H Case, 
Vent. 217 ) 

“It IS no part of a Statement of Claim to anticipate tho 
Defence, and to slate what tho plaintiff would have to say in 
answer to it That would be a return to tho old inconvenient 
sjstem of pleading in Chancery, which ought certainly not to 
be -encouraged, when tho plaintiff used to allege in his bill 
imaginary defences of the defendant, and make charges in reply 
to them.” {Per James, L J , in Hall v. Eve, 4 Ch. D. at 
p 345 ) So, too, it IS quite unnecessary for tho defendant to 
excuse himself from matters of which ho is not yet uccusod, or 
to plead to causes of action which do not appear in tho State- 
ment of Claim {Rassamv Budge, (1893) 1 Q. B. 571.) 


Illu!itraUo7U, 

In an action of debt, it is “ premature” for the plaintiff to allogo in hm 
Statement of Claim facts which will, he hopes, take tho caao out of tho 
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Statute of Limitations. If lie does, “the defendant need not answer’* 
tliein. 

Hollis V. Palmer, 2 Bing. N. 0, at p 718, 

In an action of account, it is sufficient for the plaintiff m the first 
instance to allege facts which show that the defendant is fane 

liable to account to the plaintiff for certain moneys If the defendant in 
his Defence sets up that all accounts up to a certain date were settled 
between them (see p. 231), it will then be for the plaintiff to state 
in his Eeply the facts which may entitle him to have such settled account 
ro-opeiied. Such facts would bo immaterial in the original Statement 
of Claim. 

In pleading a doviso of land it is enough to state that A, was seised of 
the land in foo, and dovisod it by his last will in writing, without alleging 
that A. was thon of full ago. For if he wore under twenty-one when he 
made lus will, it is for tho other party to show this , it need not be denied 
by anticipation. 

Stowi'll V. Lord yAnudt, Plowd, 37G. 

So in claiming a debt duo undor a bond, it is unnecessary to allege that 
the defendant was of full ago whon ho executed the bond. 

WahuxjhtioCs Case, Plowd 

Hir Ralph Bonefs Cm\ Yemt. 217. 

It IS bad pleading in a Statomont of Claim for trespass and conversion 
of good'®^ to continuo thus Tho dofendant committed tho alleged tros 
pass and sois^od and carried away tho said goods undor coloui of a pretended 
bill of halo idlt'gcd to have bocui givon him by tho plaintiff, wheioby, &o 
But tho Hiud bill of sulo, if any, has never boon regibtered, and is also 
void in law bocauso it is not in oonf 9 rmity with tho form in the schedule 
to tho Bills of Sale Act,” <&:o. This is leaping before you como to the 
Htdo, Loavo tho dofendant to sot up his hill of sale, if he thinks he can 
mako anything of it ; and plead its invalidity in your Boply, lie may 
havo somo other porfoctly good dofenco, and never plead tho bill of sale 
ut all. 

In an action for a libol, it would bo bad pleading for the plaintiff to 
say in his Statomont of Claim, “ Tho defendant will contend that the said 
words aro part of a fair and accurate report of a jucboial piocoeding; 
but such report was noithor fair nor accurato.” How do you know what 
the defendant will contend ^ Do not suggest defences to your opponent. 
There is no necessity for tho plaintiff to mention tho judicial prooeedmg 
or to state that tho words form part of any report. 

UA oharterparty contained a covenant “ that no claim should bo admitted 
or allowance made for short tonnage, unless such short tonnage weie 
found and madq to appear on the ship’s arrival, on a survey to be taken by 
o.i*. ^ 
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four sliipwiglits to be indifferently cbosen by botb parties ” In an action 
biongbt on this cbarterparty to recover for sbort tonnage, the plaintiff 
bad a verdict; and tbe defendants moved in arrest of judgment that it 
bad not been averred in tbe declaration that a survey "was taken, and 
sbort tonnage made to appear But tbe Court beld tbat if sucb survey 
bad not been taken, this was matter of defence wbicb ought to bave been 
shown by tbe defendants, and refused to arrest tbe judgment. 

Eotliam V. East India (7o , 1 T. E 638, 1 Dougl. 272. 

In an action brought agamst tbe defendant, as executrix of J. S., on a 
bond given by J. S , m bis bfetime, she pleaded in abatement tbat J. S. 
died miekate, and tbat admimsti atwn was gianted to her. On demurrer, 
it was objected tbat tbe plea was insufficient , tbat it should bave gone 
on to aver tbat she never meddled with tbe estate before administration 
was granted, because, if she so meddled, she thereby became at once an 
executrix de son tort, and as sucb would be pioperly sued as executrix, 
notwitbstandmg tbe subsequent grant of letters of administration. But 
tbe Court beld tbe plea good m tbat respect. And Holt, 0 J., said, It 
is enough for her to show tbat tbe plaintiff’s writ ought to abate , which 
she has done in sbowmg tbat sbe is chargeable only by another name. 
Then, as to tbe traverse tbat sbe did not admmister as executrix before 
tbe letters of admmistration were granted, it would be to traverse what 
is not alleged m tbe plaintiff’s declaration , which would bo against a rule 
of law, tbat a man shall ne\er traverse tbat which tbe plaintiff has not 
alleged m bis declaration ” 

Powers V. Cook, 1 Ld. Eaym. 63 , 1 Salk 298. 

“ Neither party need, in any pleading, allege any matter of 
fact -which the la-w presumes in his favour, or as to which the 
burden of proof lies on the other side.” (Order XIX r, 25) 


lUiibtrations, 

A plaintiff need not, m bis pleading, set out tbe consideration for which 
a biE of exchange was given him, when be sues only on the bill It will 
be for tbe defendant to plead no consideration It is otherwise when tbe 
plaintiff sues on tbe consideration as a substantive ground of claim , 
then, of course, be must allege it specifically * 

Order XIX r. 25 

In an action for goods sold and delivered, it is unnecessary, in addition 
to tbe allegation tbat tbe plaintiff sold and debvered them to tbe defen- 
dant, to state tbat they weie goods of tbe plaintiff , for a buyer who has 
accepted and enjoyed tbe goods cannot dispute tbe title of tbe seller 
BuUer, N P, 139 
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In a olaim for money lent, it is unnecessary to aver that the money 
■was lent by the plaintiff to the defendant at his request, for no man lends 
money unasked. 

Vidors Y Davies, 12 M & W. 7o8, 13 L. J. Ex. 241. 

Where the plaintiff is or -was in possession of any land or chattel, it is 
sufficient against a wrongdoci to avei possession only, and the plaintiff 
need not set out his title Omnia liiiHsamuntiir contra spohaiorem. 

Armory v Belamirte, 1 Sm. L C. (11th od.) 3o6. 

Whoncvcr tho rule of law applicable to tlio case has an 
exception to it (as it generally has), all facts are material 
which tend to take tho caso out of tho rule and bring it within 
tho exception. And so arc all facts which tend to take tho 
caso out of tho exception and keep it within tho rule 

Whenever tliorc is a conflict between law and equity on anyi 
relevant point, all facts are material which tend either to rais^ 
or oust tho equity. 

Whenever tho right claimed or the dofenoc raised is tho 
creature of statute, being unknown to tho common law, every 
fact must bo alleged necessary to bring the caso within tho 
statute. 

When the right claimed or tho defence raised existed at 
comniion law, but the common law applicable to tho caso has 
been malorially altered in its substance by slatuto, all facts 
are material whioli tend to take tho caso out of the rule at 
common law and bring it witiun tho statute. And so arc all 
facts which tend to show that tho statute does not apply to 
tho particular case 

But whore tho right claimed or tho defence raised existed at 
common law, and tho subsequent statute has not affocted its 
validiiy, but merely introduced regulations as to tho mode o£ 
its exist tmeo or porfonnanco, tho statute docs not alloct tho 
form of pleading. It is sulliciont to allege whatever was 
suilicioiit before flic biatuto. (See 1 Wms yiiuud. 211, n. (2), 
27G, a (2); Birch v. Bdkmy^ 12 Mod 540, Clialit v, Bd~ 

11 2 
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shtM, 6 Bing 529, Prestney v. Mayor and Corporation of 
Colchester, 21 Ch. D. 111.) 

lUiisirati07i8, " 

At common law the assignee of a debt could not sue at all ; in oquity 
he could sue if he made the assignor a paity. Now by tho Judicature 
Act, 1873, s 25, sub-s 6, he can sue alone if tho dobt bo abnolutoly 
assigned to him by writing under the hand of tho assignor, and exproBs 
notice in writing of such assignment has boon givon to tho debtor. 
The Statement of Claim of such an assignee suing aloiio must oxproasly 
allege— 

(a) an absolute assignment 

(b) inwritmg, and 

(o) notice o± such assignment 

(d) given in writing to tho debtor, 

For without these averments the caso is not brought within tho statute 
and the plaintiff has no right to bring tho action. 

Beear y. Lawson, 16 Ch. D. 121 ; 50 L. J, Ch. 139 ; 20 W. 109 ; 

43 L. T. 716. 

Batchwell v. Clarice, 66 L. T. 611 , 8 Times L. R. 592. 

JIughes v, Fiimp House Hofei Co, (No, 1), (1902) 2 K. R, 190. 

By sect. 14 of the Conveyancing Act» 1881, a landlord cannot ojoct a 
tenant for breach of covenant to repair without serving on him, a reason- 
able time before the writ is issued, a notice in wnting specifying the 
repairs that aio needed and othor matters. Nood a landlord suing for 
recovery of possession allego in his Statoinont of Claim that ho did give 
such a notice a roaaonablo timo beforo^aciion ? No * for he has a perfectly 
good right of entry without it ; tho statute merely regulates his exercise 
of that right , in other words, it imposes a fresh condition precedent to 
his light of action. His due performance of tho roquixoments of tho 
statute will therefore bo presumed until tho defendant pleads that ho 
never was served with any such notice. Por the form of that plea, see 

Bullen & Leake (5th od ), p, 764, 

A plaintiff need not show m his Statement of Claim that the Statute of 
Frauds has been complied with. It is for tho defendant to plead that it 
has not , and it will then be for tho plaintiff to prove that it has, 

Oathoiq V King, 5 Ch D, 660 ; 46 L. J, Oh. 384 ; 25 W. R. 550 ; 

36 L. T. 526. 

Dawhns v. Lord Penrhjn, 4 App. Gas. 51, 58 ; 48 L, J. Oh, 304 ; 

27 W. E. 173 , 39 L T. 583, 

Young v. Austen, L. E. 4 0. P, 553 ; 38 L. J. C. P. 233 ; 18 W. B. 

63; 21 L. T. 327. 
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In an action brought against a husband and wife, married since the 
passing of the Married Women’s Property Act, 1874, for the recovery of 
a debt which the wife conti acted before the marriage, it is not necessary 
for the plaintiff to allege in his Statement of Claim that the husband has 
received any pioporty with or through his wife. At common law the 
husband is liable for such a debt. It is for him, therefore, to plead the 
statutory restriction of his liability. 

Matthews v. Whittle, 13 Oh. D. 811 , 49 L. J. Oh 359 , 28 W. R, 
822; 43 L T. Ill 


Conditions Precedent 


Neither party need allege the pcriormance of any condition 
procodent. Tho party^ who desires to contest the performance 
or occurrence of any condition precedent must raise tho point 
specifically in his pleading. “Subject thereto, an averment 
of tho performance or occurrence of all conditions precedent 
necessary for tho case of tho plaintiff or defendant shall be 
implied in his pleading.’' (Order XIX. r 14 ) 


Note tho wor<lmg of this rule It does not say such an averment 
IS immaterial, only that it shall be implied There is a reason for 
tliis Although it is no longer necessary for a plaintiff to plead 
tlio due performance of all conditions precedent to his right of 
action, yot the biuxlon of promng duo performance is still on him, 
if tho dofondant specially plead non-performance In former 
days it was ossoutial for a plaintiff to set out in his declaration 
every condition procodent to hia right, and to aver tho duo per- 
formance of it with all particularity Then came the Common 
Law Procedure Act, 1852, s. 57 of which provided: “It shall bo 
lawful for tho plaintiff or defendant in any action to aver per- 
formance of conditions precedent generally, and tho opposite party 
shall not deny such averment generally, but shall specify in his 
pleading the condition or conditions precedent tho performance 
of which ho intends to contest And now a g’eneral averment 
of the duo performance of all conditions precedent is implied 
in every pleading. 

But wliat IS a condition precedent^ and how does it differ from 
tho material facts which must be pleaded? 

Whore everything has happened which would at common law 
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•primd facie entitle a man to a certain sum of money, or vest in 
him a certain right of action; and yet in this particular case 
there is something further to be done, or something more must 
happen before he is entitled to sue, either by reason of the pro- 
visions of some statute, or because the parties have expressly 
so agreed, this something more is called a condition precedent 
It IS not of the essence of such a cause of action, but it has been 
made essential It is an additional formality suporiinposod on 
what otherwise would have been valid Hence the plaintill can 
draft a perfectly good Statement of Claim without any reference 
to it, and it is for the defendant to raise the point if he thinlcs 
the plaintiff has not performed all that is required oi him. If 
neithei party refer to the condition, it will probably bo because 
it has been duly complied with, anyhow its duo performance 
will in that event be presumed 


Illmtmtioyib 

A. agrees to build a house for B , according to a specification in wilting, 
for 3,000?. A has built the house according to the spocification. But 
by the agieement to which such specification is scheduled ho agreed that 
payment should only be made upon the architect’s cortificato that so much 
is due Obtaining and presenting such a cortificato is, thoroforo, a con- 
dition precedent to his right to receive the 3,000?. But ho can draft a 
Slatement of Claim showing a good pnmd facte right to the 3,0004, 
without mentiomng any certificate. It will be for the dofondant to plead 
that the architect has never certified that the amount is due. 

Precedent, Ho 78. 

And see Botham y. East India Co,, 1 T E. 638, ante, p. 08. 

Hofe^ of action was made hy certain public general Acts of Parliament 
a condibon precedent to a plomtifi’s right to sue various public function- 
aries. But these Acts are now all repealed^ so far as this ro(iuiromont is 
concerned, by 

66 & 57 Yict. c. 61, s. 2. 

Clear caiondar 

moath after le Has delivered a Ml of costs (6 & 7 Viot c. 73, s. 37) Tet 
he need not allege in Lis Statement of Claim that ho duly dohverod to tho 
St Act. The defendant must plead 

rts delve^'"' ’ toFovo 

Lane v. Glenny, 7 A & E 83 

Tet the fact that a notice undei sect. 14 of the Convey anoing Act, 1881, 
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was not given by a landlord to bis tenant in sufficient time to enable tbe 
latter to remedy the broaches complained oi before the commencement of 
the action, was held by Neville, J., not to be a condition precedent ■within 
the meaning of this rule. 

Hopley V. Tarvvi Pariah Council (1910), 74 J P. 209 
Matters ajfecting Damages 

A matorxal lact ’’ has b^on defined {ante, p 90) as a fact " 
which is essential to the plaintiff’s cause of action or to the' 
defendant’s do fence . But there are many facts which are not 
malonal on the mam issue whether plaintiff ought to succeed 
or not, and which yet will be proved and discussed at the 
trial, booauso they affect the amount of damages which he 
will bo entitled to recover Such facts are called 'matters 
in aggravation of damages,” or " matters in mitigation of 
damages,” How far is it right for the plaintiff and the 
defendant rcspoctivoly to state such facts in their pleading^ 

The law on this point is not clear, but the bettor opinion is 
(m spite of the decision in Millington v. Lonng, 6 Q. B D. 
190) that matters which merely tend to increase or diminish 
the amount of damages, and which do not concern the right of 
action, are strictly not "material facts” within the meaning 
of Order XIX, r. 4, and therefore ought not to bo pleaded. 
Nevertheless, as a matter of practice, both parties are now 
allowed to plead or not to plead such facts, at their pleasure, if 
they wish to interrogate about thorn, it is as well to plead them. i 

This praotioo, though convenient, is somewhat illogical, for 
only material facts may be pleaded, and each party must plead 
all material facts on which he intends to roly There is no inter- 
mediate class possible of facts which are so far material that 
you may plead tliem if you like, and yet not so material that you 
are obliged to plead them. 

The difficulty is caused mainly by tlie decision in Millington v 
Loring. The learned judges there appeared to assume that any 
fact which it would be open to either party to prove at the trial 
was a material fact within the rules of pleading The applica- 
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tion made to them was to strike certain matters out of I ho 
ment of Claim as being* scandalous and onibarriisHing, ami Ihis 
thej'' rightly refused to do. They did not expressly doidde that 
such matters could not have boon gi\en in OMdeiKHi at the t-riul, 
unless they had been ploadod, though vsuroly tliat is iho logical 
result of holding that they were niatenal facts. ^Soo also LuNib 
V. Beaumont, 49 L T 772, Whdneij v Moigumtl, 121 (^. B. D. 
630 ) Then, again, in Scott v Sanvpmu (8 Q, B. I) ‘19 J; oi 
L. J Q B 380, 30 W B .111, -16 L. T. 112), tile Divisional 
Court apparently decided that a <lo fondant nuisi always plead 
facts in mitigation of damages in lus Dofeiu^o. But tliat was an 
action of libel, and since that decision a now rule has Inum made, 
Order XXXVI r. 37, requiring’ a dofoiidant in any action of libel 
or slander, who has not plcadotl a jnsidicaiion, to deliver to the 
plaintiff, seven days at least Iwforo tlu^ trial, i)articuluivs of the 
facts on which ho proposes to roly in miligafion of damages, 
thus clearly implying that such a defendant is not hound to set 
such matters out in his Defence. Tt is impossihlo to <lruw any 
clear distmetion between inatlers in aggravation uml matters in 
mitigation of damages in this resj>oct. If the former im mattndal 
facts, the latter must ho so too; and it would seem to follt)w 
that the decisions in Wood v Earl of Durham, 21 B. 1). oOl, 
and Wood v, Cox, 4 Times L It. 530, pra<itically overrule the 
decision of tho Divisional Court in MiUiugfou v. Lorhig, and 
that neither matte*rs in aggravation, nor matters in mitigation, 
of damages are material facts, ajul that therefore strictly neither 
should be pleaded. 

At the same time there vseoius no suffhnont ground for striking 
out such matters, if they bo ploacled It can scarcely be said tliat 
such a method of pleading ombarrassos either party, for it gives 
him notice what his opponent’s cose will bo at the trial. Hence, 
if such matters are pleaded, as a rulo no objection is made. And 
thus has arisen the practice wlacli JI^ liave dosoriliod above as 
convenient though illogical. jOa^^ XXI. r. 4 throws no light 
on the question, it has no bo^ri|ft|ou mattor.s which the defen- 
dant proposes to plead in in4;igcfcion of damages. 

There is, however, ono exception. In an action of libel or 
slander the defendant may, in mitigation of damages, by a 
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special pica, justily part of the words, provided such 
distinct and severable from the rest. (Davis v. Billing, 8 
Times L, R. 58,) The plea must distinctly identify the 
portion jusiiflcd. {Vessey v. Fike, 3 0. & P 512.) Without 
such a pica the defendant can give no evidence that any 
portion of his words is true, not even though he has given a 
notice under Order XXXVI, r. 37 


In early days, when the Courts were very strict, they punished 
either pariy who pleaded immaterial facts in this way If his 
opponent pleaded to such immaterial facts, and issue was joined 
I thereon, they compelled the party who had alleged such facts to 
prove them literally, although they were immaterial, otherwise he > 
failed in his action. He had himself raised the issue, so he must 
prove it or take the coinsofiuences (See Wood v Budden, Hobart, 
110; Cudlip V. Bundle^ Carthew, 202, Bristow v W7ight, Douglas, 
G65; S^r Francis Leke's Case, 3 Dyer, 365, 2 Wins Saund. 206 a, 
n. (22)0 

Subsoquontly, however, the Courts adopted a far hotter method 
of prove ntiug the parties from raising immaterial issues They 
declared that “ immaterial allegations were not traversable,” i e , 
neither party was allowed to plead to any immaterial matter in 
his opponent's pleading, but must treat it as surplusage, and 
leave it alone. Thus no issue could be raised on it, and the 
party ])loadi‘ng it was no longer bound to prove xt at the trial 
(See Lane v. Alexander, Yelverton, 122, Osborne v. Rogers, 1 
Wms. Saund, 267, Alsager v, Currie, 11 M cSs W 14 ) 

And now llio Courts never compel either party to prove at the 
trial luoro than the subwstanco of his pleading, even though his 
opponent may have expressly traversed some immaterial averment 
contaiuotl in it 
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(ill ) EVEEY PLEADING MUST STATE PACTS, AND NOT THE 
EVIDENCE BY WHICH THEY ARK TO BE PROVED. 

Facts should be alleged as facts. It is not necessary to 
state in the pleadings circumstanoos which merely tend to 
prove the truth of the facts already allogotl 

The fact in issue between the parties is the factum pro- 
bandum, the fact to be proved, and therefore tho fact to bo 
alleged It is unnecessary to toll tho other sub how it is pro- 
posed to prove that fact; such matteis arc merely evidence, 
facta probantta, facts by means of whiuh one proves tho fact 
in issue Such facts will bo relevant at tile trial, but they are 
not material facts for pleading purposes. 

This was always a clear rule of tlio common law. 
“ Evidence shall never bo pleaded, because it tends to jirovo 
matter in fact, and therefore tho matter in fact shall bo 
pleaded ” {Bowman's Case (1580), 9 Rep. Ob.) 


In Chancery, however, this rule was never observed: tlm plead- 
ings there wei-e lengthy narratives which sometimes boeamo in- 
tolerably prolix They stated tlio evidence on which tlio party 
proposed to rely in full detail, with copious extracts from tho 
material documents They were more like lengthy aflldavite than 
modern pleadings 


This was to some e.xbnt duo to tho nature of tho matters with 
which equity Courts had to deal, for ovon now an oquitablo dofonoo 
or reply IS pbaded in tho King’s Bench Division somewhat more 
in detail than is usuai in the case of ordinary legal deforicos or 
replies (See Reap v. JIform, 2 Q. B. D. 630.) Moreover, it 
IS not always easy to decide what are the facts to bo proved 
and what is only evidence of those facts. The question is often 
to some extent one of degree “ There are many otuses in which 
facts and evidence are so mixed up as to bo almost indistin- 
guishable {Smith v West, (1870; W. N. 55.) But in most 
oases tho line is sharp and clear between tho fact in issue and the 
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ovidoncG by which that fact would bo proved “ The diHorcnce, 
although not so ootsy to oxproas, is perfectly easy to understand ” 
[Ter Brett, L J., in Plulipps v Phlhpps, 4 Q B D at p 133 ) 
“*It is an elementary rule in pleading, that, when a state of facts 
IS relied on, it is enough to allege it simply without setting out 
the subordinate facts which aro tlio moans of producing it, or the 
evidence sustiiniiig the allegation ” (Per Lord Denman, C J , in 
Williams V Wilcox^ 8 A & E at p 331.) 

Action on a policy of insuranco on the life of A. Dofenco that A. oom- 
inittod BUicido, in which event the company, by the express torms of the 
j)ulicy, is not liable. The issue is, Did A. kill hiinsolf ^ The facta that he 
had for weeks boon in a moody, xnisorablo state, that ho bought a pistol 
the day boforo his death, that ho was found shot, with that pistol in his 
hand, that on liiin was found a letter to his wife stating that he intended 
to kill himself, &o., those aro all “ evidentiary facts ” which go to prove 
the fact in issue. None of those should thoroforo bo pleaded. The 
Dofonoo should merely state, *^Tho said A. died by his own hand,” or 
whatever are the exact words of tho condition on tho back of the pohey. 

Seo Ihnadaih v. Hunter, 5 Man. & Gr. C30 
It would bo still worse pleading to aver in tho Defence that the coroner 
had hold an mexuost on A.’s body, and that tho 3 my had returned a ver- 
dict of feJo (k Por such a verdict would not bo evidence cither for or 
against the company, and such an allegation would he struck out as an 
attempt to pro 3 udico tho fair trial of tho action. 

Sec k^mith v The Driiish Timmtuce ^lam'uitiou, (1883) W. N. 232, 
and E/wib v. Beaumont, 49 L, 1\ 772 
Whore th(^ mam (piestion m an action ih, Was tho dofondant partner 
with luH father in the Lime vStreot husiness ? it would be bad pleading to 
ullegi^ that the doi'eudant nhared in tho profits and oontnbutod to tho 
hmm incurred lu tlie businens, or any other facts wliioh tend to show 
that hii was a ])artiuT. merely, “ Tho defendant throughout tho 

ymv earned on busnuHS at No. 21, Lime Street, in partnership with 
luH father, under thc^ stybi or firm of * Davi*^ & Son.^ ” 

If the only point in disiaito bes Had A. authority to make a certain 
c<mtra<‘t tin behalf of tho defendant ? the iilaiutift may plead either that 
the defendant employed A. as his agent to make tho said contract on his 
behalf,” or that “ tlu< <lefondant ludd A. out as having authority to make 
the said contract on his Ixdialf.” But he may not allege that “ when A 
made the coutvuet ho reproseutod that ho was the dtifendant’s agent, and 
had authority from him to enter into the said contract on liis behalf.” And 
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it IS ndioulons to plead, as was once done, that A. “has all along been 
regarded by the lessor, the bankers, and the plaintiff himself, as tho 
agent of the defendant.” 

If the plaintiff’s case is that certain damage has happened to him .in 
consequence of some wrongful act of the defendant’s, it is not nocessaiy 
to set out the facts which show the connection between the damage and 
the wrongful act. These are but evidence of the plamtiff’s assertion that 
the damage which he has sustained is the consequence of the defendant’s 
act. It is sufficient to allege tho wrongful act in tho Statement of Claim, 
and then to continue, “The plaintiff has thereby suffered, &o , and been 
put to great expense in, &c.” (specifying the damages). 

“If both the unlawful act and the consequence are stated, it is 
unnecessary to allege the means by which that act produced that 
consequence. . . . The means are matter of evidence.” 

Per Lord Mansfield, 0. J., and Buller, J , in Rox v. Eedes^ 

3 Dougl at p 337 

“ Where the facts in a pedigi’eo are facts to be relied upon as facts to 
estabhsh the light or title, they must bo set out, but where the pedigree 
is the means of proving the facts robed on as facts by which tho right or 
title IS to be established, thon the pedigree is ovidenco that need not be 
set out.” 

Per Brett, L. J., in P/ii/fpps v. Fhihpxts, 4 Q. B. B at p 134. 

In an action of covenant tho plaintiff declared that tho defendant by 
indenture demised to him certain promises, with a covenant that ho, the 
defendant, had full power and lawful authority to demiso the same 
according to the form and effect of tho said mdenture , and then tho 
plaintiff assigned as a broach that tho defendant had not full power and 
lawful authority to demiso the said promises according to tho form and 
effect of the said indenture. After verdict for the plaintiff it was assigned 
for error, that ho had not in hia declaration shown “ what person had 
right, title, estate or interest in tho said promises, by which it might 
appear to the Court that tho defendant had not full power and lawful 
authority to demise.” But upon conferonco and debate amongst the 
justices it was resolved “ that tho assignment of tho broach of covenant 
was good, for ho has followed tho words of tho covenant negatively ” ; 
and to state what person had a better estate or interest than tho defendant 
in the demised premises would ho pleading ovidenco of tho mam allegation 
that the defendant had not fiiU power and authonty to demiso. 

Robert Bradahmu's Oaae^ 9 Rep. 60 b. 

So, to a claim for labour and medicines for curing the defendant of a 
distemper, the defendant pleaded infancy. Tho plaintiff repbed that the 
action was brought for necessaries. It was objected to this replication, 
that the plaintiff had not set out how or in what manner the medicines 
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the time of the defendant’s entry thereon, reasonable wear and 
^tear only excepted 

And the plaintiff claims 1 damages 


^ No o4 
Lost Luggage. 

1 The plaintiff, on the 24th day of July, 1911, was received by 
the defendants as a passenger for the purpose of being carried 
with her poifcmanteau by tram on the defendants’ railway from 
Liverpool to London, for reward to tlie defendants 

2 The defendants thereupon received and took (hargo of the 
said portmanteau, which contained the plaintiff’s wearing apparel, 
(fee , and placed it in their luggage van at Liverpool in the tram in 
which the plaintiff was about to travel, for the purpose of its 
being carried to London 

3 The defendants did not carry the said portmanteau to 
London, nor did they deliver it to the plaintiff on her arrival by 
the said tram there, or within a reasonable time thereafter, or 
at all. 

4 The defendants have either lost or retained the said port- 
manteau, whereby the plaintiff has been and still is deprived of 
the said portmanteau and its contents, and has sufforod great 
mconvenience, and has incurred ex|)enso in endoavouring to re- 
cover possession thereof 

And the plaintiff claims damages, 100 Z 


No. 55 

Money Overpaid 

1 By an indenture, dated November ICth, 1907, J. S guaran- 
teed to the defendants the payment of any sum which might there- 
after become payable to them by his son, Charles S. 

2 On April 18th, 1910, Charles S. was adjudicated bankrupt. 
On that day he owed the defendants 1,081Z. IGs., and no more. 
No further sums have become payable by him to the defendants 

3 Since that date J S paid the defendants 3S5Z. on account 
of his mdebtedness to them under the said guarantee 
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were necessary , but it was adjudged that the replication in this general i 
form was good, 

Hugg%n8 v. Wiseman, Garth. 110. 

There is a cunous long plea in abatement,* which occupies eight pages 
of the report, in which all manner of eyidence is pleaded to show that the 
defendant was an earl, and had been received as an earl, and had voted 
as an earl, &c., but it strangely enough nowhere contamed “a distinct' 
allegation of the thing to be proved, that the defendant icas Earl of 
Stirhng at the time of tho writ '* It was therefore struck out, 

Dtghj V Alexander, 8 Bmg. 416, 430. 

Where time has not been made of the essence of the contract it is 
sufidcient to aver that the woik was done or the event happened “ withm' 
a reasonable time in that behalf.’* It is unnecessary to explain that the 
weather was bad, or that the men struck work, or to state any other 
reason why it took so long that is the evidence by which you are gomg 
to prove your assertion that the time m fact occupied was a reasonable 
tune. 

Eaton Y. Soutliby, WiUes, 131, pos^, p. l!^2. 

Where the plaintiff pleaded that he had ‘‘ been informed by the defen- 
dant” that, &o , the paragraph was struck out. This was stating the 
evidence by which he proposed at the trial to prove the fact in issue. 

Jones V. Turner, (1875) W. N. 239 

A Statement of Claim set out in full a multitude of letters which weie 
said to bo material because they contained admissions But the Court 
held that if that were so, still admissions were only evidence, and that 
facts and not evidence should alone be pleaded The letters weie 
accordingly struck out 

Dauj V. Garntt, 7 Ch D. 473 , 47 L J Ch. 218 ; 26 W. E. 225 ; 

38 L. T. 77. 

The plaintiff alleged that certain windows of his were ancient lights 
Tho defendant pleaded that in another action tho plamtiff had sworn they 
were not ancient. This allegation was stiuck out. 

Liml V. Beaamo7it, 49 L. T. 772. 

Where M. had insured his life, assigned the pohcy to the plaintiff, and 
disappeared, and tho defendant has reason to believe that the disappear- 
ance was fraudulent and collusive, he should plead merely that M is not 
dead, Ho should not allege a conspnacy between M. and the plaintiff, 
and set out other frauds which they had jointly committed ; for this is 


This term is defined p Ho 
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merely matter wMcli goes to prove that M is not dead, and that is the 
real question at issue in the action. 

Frovincial Bank of Ireland v. Brocklelank, 26 L. E. Ir 572 
Andseeilfwrra7/v. ^psomXocaZEoarcZ, (1897)10h 35, 75L. T 579. 

Wherever it is material to allege malice, fraudulent intention, know- 
ledge, or other condition of the mind of any person, it shall be sufficient 
to allege the same as a fact without setting out the circumstances from 
which the same is to be mf erred. 

Order XIX. i 22. 

Wherever it is matenal to allege notice to any person of any fact, 
matter, or thing, it shall be sufficient to allege such notice as a fact, 
unless the form or the precise terms of such notice, or the circumstances 
from which such notice is to be inferred, be matenal. 

Order XIX. r 23 

So, too, it IS sufiSicient for his opponent to deny notice generally, 
Bennington v. Beechey, 2 Sim. & St 282 

Whenever any contract or any relation between any persons is to bo 
imphed from a senes of letters or conversations, or otherwise from a 
number of circumstances, it shall be sufficient to allege such contract or 
relation as a fact, and to refer generally to such letters, conversations, or 
ciicumstances without settmg them out in detail And if in such ca,hO 
the person so pleading desires to rely in the alternative upon more con- 
tracts or relations than one as to be implied from such circumstances, ho 
may state the same in the alternative 
Order XIX. r 24. 

In every case in which the cause of action is a stated or settled account, 
the same shall be alleged with particulars, but in every caso in which a 
statement of account is rehed on by way of evidence or admission of any 
other cause of action which is pleaded, the same shall not bo alleged in 
the pleadmgs 

Order XX r. 8. 

That IS to say If a butcher and a baker each deal at the other’s shop, 
and at the end of the year they settle accounts and strike a balance, 
showmg that the baker owes the butcher 32^ 18a. 7cf., and the baker 
checks the figures and agrees to the balance, then that is a settled account, 
on which the butcher can sue, if he likes, as a substantive cause of action. 
If he sues on the settled account, ho must state when and where and 
between whom it was settled , but he should not refer to butcher’s meat 
or to loaves If, on the other hand, he prefers to sue for the price of 
butcher’s meat sold and delivered, giving credit for the amount duo from 
him for biead, he can do so , and thon his pleading should contain no 
reference whatever to the account stated, as it is lu that action only an 
admission that so much is due 

See pp 206, 231, and Precedents, Nos, 33, 81. 
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(iv.) EVERY PLEADING MUST STATE MATERIAL FACTS IN A 
SUMMARY FORM 

In the first place, material facts must be stated clearly and 
definitely. Be as concise as you can, provided you do not 
thereby become obscure Pleadings are useless unless they 
state facts with precision. The names of persons and places, 
if material, must be accurately given Avoid pronouns, it 
often is not clear whom you mean by “he ” Repeat “the 
plaintiff,’* or “the said Johnson,” whenever “he” would 
be ambiguous Use relative pronouns as little as possible ; 
when you do use them see that each has its proper antecedent 
Call things by their right names, so far as you can, but in 
any event always allude to the same thing by the same name. 
Keep to the same phraseology throughout the pleading. If 
you arc suing on a document, or relying on an Act of Parlia- 
ment, do not attempt to improve on the language of either 
(however strong the temptation may be, especially in the 
latter case) A change of phrase suggests a change of 
meaning. 


Illustrations. 

Tho pkmtii^ and defendant should not be mentioned by name m the 
body of a pleading They should always be called “ the plamtiff ” and 
“ the defendant,” or, if more than one, “ the male plamtiff,” “the female 
plaintifi,” '‘the defendant Smith,” “the defendant Eobmson,” or, if 
both defendants bear the same surname, “the defendant Henry,” “the 
defendant John ” 

The name of any othei person, not a party to the suit, should be given 
in full, if known, the first time he is mentioned. Afterwards he can be 
referred to by his surname only, as “ the said Johnson.” 

It does not matter in the least whether you allude to the cottage 
claimed by the plaintifi as “the said cottage,” or “the said house,” or 
“tho said messuage,” or “the said premises” But whichever phrase 
you use the first time should be used thioughout the pleadmg. 

It will lead to confusion if you refer to tho same document sometimes 
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as ^^th.e indentuxe of May 20tli, 1909,’* sometimes as “the said lease,” 
and sometimes as “the agreement between the parties ” In fact, it is 
technically wrong to call a contract under seal an agreement. 

Land was limited so as to pass from A. to B. on A.’s becoming bank- 
rupt. B, claimed the land, and pleaded that A. had become insolvent. 
In olden time, this would have been bad on special demurrer 
A policy of life assurance by its express terms becomes void ‘ * if the 
assured shall die by his own hand.” Do not plead that “the assured 
killed himself,” or that he “ committed suicide.” Plead in the yery 
words of the policy, “ the assured died by his own hand.” 

See Borradaile v Hunter^ 5 Man. & Gr. 639, 

A pobcy of life assurance contained a condition that satisfactory proof 
of the title of the claimant, and of the age and death of the assured, must 
he given to the directors. The company is now sued on the policy, and 
relies on the fact that this condition has not been complied with. Set out 
the condition, and then aver that “ no satisfactory proof of the title of the 
plaintiff 01 of the age of the deceased has ever been given to the directors 
of the defendant company.” Do not plead, as was once done, that “ no 
evidence satisfactory to the defendant company, either of the date of the 
birth of the assured, or the plaintiff’s right to receive the sum assured, 
has ever been afforded or supplied by the plaintiff, though he has been 
often requested by the defendant company so to do.” Such a change of 
phrase is unnecessary and confusing. 

Facts should be alleged as facts Use terse, short, curt, 
blunt sentences, all in the indicative mood Be positive. Do 
not beat about the bush Go straight to the point. If you 
mean to allege a particular fact, state it boldly, plainly, 
clearly, and concisely. Avoid all “ifs,” and all introductory 
averments Avoid all periphrasis, all circumlocution A 
pleading is not the place for fine writing, but simply for hard, 
downright, business-like assertion. 

Avoid, too, the passive voice * always use the most direct 
and straightforward construction, and that, as a rule, will bo 
the active voice. It is simpler and clearer to say, Ho repaid 
the money on June 24th, 1908,” than to say, “The money 
was repaid by him on that date ” 

Above all, avoid participial phrases ; never say that the 
defendant, being so-and-so, did something. Make two 
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seiitences of it; say that he was so-and-so, and then that he 
did something. Avoid all clauses that are introduced by 
“being” or “having” If a fact is material, it should he 
stated as a positive fact, and in a separate sentence. 

Then, again, it always conduces to clearness to observe the 
strict order of time. In any case not of the simplest, dates 
are of the greatest importance The only way to tell a long- 
or complicated story clearly and intelligibly is to keep to strict 
chronological order 


lUustraUons 

It IS wholly uiinecessary to plead * — 

The defendant says that he does not admit that the goods referred to* 
in paragraph 3 of the Statement of Claim, and therem alleged to have- 
been delivered by the plamtiff to the defendant, or any of them, were in 
fact so dehvered, and he puts the plamtiff to the proof of such delivery.’^ 

Omit aU preamble, and plunge at once %n mediaa res. Plead simply — 

“ The plaintiff never delivered any of the said goods to the defendant.*** 

Agam, it is quite unnecessary to preface any plea with saving clauses^ 
such as, In the alternative,” or “ The defendant without waiving any 
other ground of defence says that, &c ** It is quite unnecessary too to 
apologise for the hue of defence which you adopt or to explain why you 
thmk fit to adopt it. 

Here is a badly dra-wn Statement of Claim . — 

“ The defendant is indebted to the plamtiff, as executor of Lavinia 
Jones, deceased, in the sum of 231Z. 58. lOd , bemg the balance still 
owmg of a sum of 700Z. advanced to the defendant by the said Tavinia 
Jones in her lifetime, repayable on demand, with interest at 5 per cent, 
per annum.*’ 

It IS all one sentence, and the facts are stated in inverse order of date. 
Surely the following is clearer — 

“ 1 Lavinia Jones, deceased, on May 15th, 1905, lent the defendant 
700/!. He agreed to repay her the sum on demand, with interest 
at the rate of 5 per cent, per annum, payable quarterly. 

“ 2. During her hfetimo he reg'ularly paid her interest at the said rate 
when and as it became due. He also repaid her 468^. 14s 2d, 
towards the principal. 

3. Lavmia Jones died on December 21st, 1908, having by her last 
will appointed the plamtifiE her executor. 


OP. 


1 
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‘‘4. ‘The plaintiff, as such executor, claims the balance, 231Z. 5a. lOfX , 
with interest thereon at the said rate fiom September 29th, 1908, 
to date of writ 

Form No 5 in sect, y of Appendix 0 to the Rules of the Supieme 
Court of 1883 appeals to me to offend against the rule just laid down. It 
^begms as follows — 

“The plaintiff has suffered damage by breach of contract by bill of 
lading of goods shipped by the plaintiff, signed by the master of the ship 
Mary, as the defendant’s agent, dated the 1st of January, 1899,” 

Here there are three distinct allegations depending on participles , and 
it appears to be left to implication that the defendant is the owner of the 
ship. Would it not be far better to allege — 

“ 1. On January 1st, 1899, the plaintiff caused 200 quarters of wheat 
to be shipped on board the defendant’s ship Mary, at Bilbao 
“ 2. The master of the said ship received the same to be carried to 
London upon the terms stated in a bill of lading, which he then 
signed and of which the following clauses are material • — ” [Hera 
state the clauses sued on, and continue as in ^paragraph 2 of the 
said form."] 

This, then, is the first essential of good pleading — to be clear 
The next is to be hnef. The rules of 1883 repeatedly insist on 
the necessity of brevity. 

The fundamental rule cited at the head of this chapter 
requires that “every pleading shall contain, and contain only, 
a statement in a summary form of the material facts on which 
the party pleading relies ” 

“ Such statement shall be as brief as the naiuro of the case 
“Will admit, and the taxing officer in adjusting the costs of the 
action shall at the instance of any party, or may without any 
request, inquire into any unnecessary prolixity, and order the 
costs occasioned by such prolixity to be borne by the party 
chargeable with the same ” (Order XIX. r. 2 ) 

“ The forms in Appendices C., D., and E., when applicable, 
and where they are not applicable, forms of the like character 
as near as may be, shall be used for all pleadings, and where 
such forms are applicable and sufficient, any longer forms 
shall be deemed prolix, and the costs occasioned by such 
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prolixity shall be disallowed to or borne by the party so using 
the same, as the case may be ” (Order XIX. r. 5 ) 

Yet, as we have seen {ante^ p 94), each party must state his 
whole case, he cannot, strictly, prove at the trial any material 
fact which is not alleged in his pleading. (Per Sir J. Hannen, 
in The Hardwick, 9 P. D. 32, and see Brook v. Brock, 12 
P D. 19.) How, then, is the necessary brevity to be attained^ 

In two ways — 

I By omitting every unnecessary allegation. 

II By omitting all unnecessary detail when alleging 
material facts. 

I. It IS bad pleading to insert a single unnecessary allega- 
tion. 


Illustrations. 

Neither party should cite pubho Acts of Parliament, nor private Acts 
smee 1850, or state in his pleading the propositions of law which he 
proposes to urge upon the Court. 

Neither party may plead the evidence by which he proposes to prove 
the facts on which he relies 
Order XIX. r. 4. 

Neither party may plead to any matter which is not alleged against him. 
Rassam^ Budge, (1893) 1 Q. B. 571; 62 Xt. J. Q. B. 312; 41 
W. E. 377 , 68 L T, 717 

Poicers V. Cook, 1 Ld. Eaym. 63 , 1 Salk 298 , ante, p, 9§. 

Neither party need, in any pleadmg, allege any matter of fact which 
the law presumes m his favour, or as to which the burden of proof lies 
upon the other side. 

Order XIX. r. 25, ante, p. 98. 

Neither party need, allege the performance of any condition ptecedent ; 
such an averment is now implied in every pleading. 

Order XIX. r. 14, ante, p. 101. , 

Neither party need set out the whole or any part of any document, 

• ^ 2 ' 
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unless its precise words are material. It is sufldcient to state its effect as 
bneffy as possible. 

Order XIX. r. 21. 

It is not necessary for any defendant to plead any demal or defence as 
to damages claimed or tbeir amount , they will be deemed to be put in 
issue m all cases, unless expressly admitted. 

Order XXI. r. 4, 

It IS unnecessary for either party to plead any matter, or to plead to 
any matter, which merely affects costs. 

ft IS unnecessary for either party to plead to his opponent s prayer or 
claim, or to his particulars, or to any matter introduced by a videhcet. 
He need only deal with the allegations contained in the body of the 
preceding pleadmg. 

Neither party need refer in his pleading to any item for which his 
opponent has given him credit 

It is unnecessary for either party m his pleadmg to refer to any 
mterlocutory proceedmg in the action, or to recount the history of the 
case smce wnt. 

It is not necessary for either party to plead any fact which is not yet 
material to his case ; though he may reasonably suppose that it may 
become material at a later stage. {Ante^ p. 96 ) 

Neither party should plead to any matter of law set out in his opponent’s 
pleading. This may be treated as mere surplusage. 

Richardson v. Mayor of Orford, 2 H Bl. 182 ; post, p. 150. 

II. W,hen pleading material .facts, all unnecessary details 
sJxould be omitted 

A certain amount of detail is essential to ensure clearness 
and 'precisicn “Although pleadings must now be concise, 
they must also be precise.” (Par Kay, J , in Townsend v. 
Parton, 30 ,W.E 287; 45 L. T. 756.) Indeed, Order XIX. 
r. 6, expressly requires that in all cases “in which particulars 
may be necessary beyond such as are exemplified in the forms 
aforesaid, (particulars (with dates and items, if necessary) shall 
bo stated in the pleading,” unless the particulars bo of debt, 
expenses, or damages, and exceed three folios (216 words or 
figures). But this rule does not state what particulars are 
necessary, or what degree of -particularity is expected of the 
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pleader Nor does any other rule give us this information. 
Hence, by virtue of Order LXXII r. 2, the fo-rmer proce- 
dure and practice applies, though it is necessarily qualified 
to some extent by the important alterations made by the Judi- 
cature Act, Under the old system of pleading there was much 
learning on this matter of “ certamty,” as it was called, and 
so much of it as appears likely to be of use to beginners in the 
art of pleading under the present system will be found in the 
next chapt 
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Chapter IX 
CERTAINTY 

Material facts must be alleged with certainty The object 
of pleadings is to ascertain definitely what is the question at 
issue between -the parties, and this object can only bo attained 
when each party states his case wit h precisio n If va gue and 
general statements were allowed, nothing would be defined, 
the issue wQd A_be ‘‘charged.'' as it is called, and neither 
party would know, when the case came on for trial, what was 
the real point to be discussed and decided (Per Jossel, M R , 
in Thorp v. Eoldsworth, 3 Ch D at p 639 ) On the other 
hand, a party who pleads with unnecessary particularity may 
thereby fetter his hand at the trial (as in James v Smithy 
(1891) 1 Ch 384), and lay on himself an increased burden of 
proof (as in West v Baxendale, 9 C B. 141) 

The amount of detail necessary to ensure precision naturally 
varies with the nature of each case The only general rule 
that can be laid down is this — that there must be particularity 
sufficient to apprise the Court and the other party of the exact 
nature of the question to be tried “What particulars arc to 
be stated must depend on the facts of each case But m my 
opinion it is absolutely essential that the pleading, not to be 
embarrassing to the defendants, should state those facts which 
will put the defendants on their guard, and tell them what 
they will have to meet when the case comes on for trial/' 
(Per Cotton, L J , in Philipps v Philipps, 4 Q B D. at 
p 139.) 
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Tho pleader, then, must decide for himself how far it is 
necessary for him to set out items and to go into figures ; how 
far details of time and place and other surrounding circum- 
stances are necessary to make his pleading intelligible and 
precise. Experience will teach him this; even common sense 
without experience will help him much ; for our law is 
rapidly degenerating into common sense! 

Perhaps the best test is this After you have drafted your 
pleading, banish your instructions from your mind for a momerrt, 
and imagine yourself a stranger coming fresh to the matter. 
Would your draft, read by itself, convey to his mind a clear con- 
ception of your client’s case^ If not, you must make your draft 
more definite and this object will often be best attained by 
omitting half of it Length does not conduce to perspicuity 
HaK a dozen neat, short sentences, each clear in itself, will tell 
your story best 

And note this distinction If you omit a mate n^ 
from vQur pleading . this.shp may lose Jhfi .. casa iDr. YQUi:>chent, as 
in Collette v Goode j 7 Ch D 842, and Byrd^ Nunn, 5 Oh D 
781, 7 Ch D. 284. If you ^plead the fact, but mth insuffiaimtj 
detail, the worse tha;^ can happen is that you;r opponent majj 
6btam"an order for particulars, the cost of which, however, you 
may~have”To pay" 

Illusirations, 

Where the plaintiff claims a specific sum of money as the total amount 
due to him on an account containmg many items, the plaintiff must give 
particulars showing how that figure is arrived at. Such particulars 
should be stated in the pleading if they do not exceed three folios , if 
they exceed three folios, this fact should be stated in the pleading, and 
particulars must be dehvered separately, or a reference made to some 
bill or account already dehvered. 

Order XIX. r. 6. 

Phihpps V. Ph'ihpps, 4 0, B. D. p 131. 

Gunn V. Tucker, 7 Times L. E. 280. 

So if a plaintiff in his Statement of Claim gives the defendant credit 
for a certain amount, and claims to recover the balance, he must not 
merely name a lump sum, but state the dates and items of the amounts 
credited. Por without this information the defendant cannot tell whether 
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it IS necessary for to plead payment or set-off, or to counterclaim for 
tlie sums 'W'liicli lie lias paid the plaintiff. 

Godden v. Corsten, 5 C P. D. 17 , 49 L. J. 0. P. 112 , 28 W. P 
305, 41 L. T. 527. 

Similarly, a mortgagee m possession who admits that he has leceived 
-certain sums on account must give paiticulars of all sums received. 

Kemp V. Goldberg, 36 Oh. D. 505 ; 36 W. E 278 ; 56 L. T. 736. 

But if a general account is claimed, and the Court sees that such an 
account must be taken, then no such particulars need be given. 

Augustmics v. Nennchx, 16 Oh D. 13, 29 W. E. 225. 

BlacJctev* Osmaston, 28 Oh D 119, 54 L. J Oh 473; 33 W. E 
158 , 52 L. T. 6. 

Carr v. Ander&orhi 18 Times L. E 206 

Where an agreement is alleged its date should be given , it should also, 
as a rule, be stated whether it was made veibally oi in writing, and if in 
writing whether under seal. But a party who alleges a verbal agreement 
will not be ordered to state in whose presence it was made, as this would 
be compelling him to name his witnesses. 

Targuand v Fearon, 48 L J Q,. B. 703, 40 L. T. 543, 

Bade v. Jacobs, 3 Ex. D. 335, 47 L J. Ex. 74; 37 L T. 621. 

In an action for false and fraudulent misrepresentation the Statement 
of Claim should state whether the alleged representations were oral or m 
writmg, and when and where each of them was made. 

Beligmann v. Young, (1884) W. N. 93. 

In an action of slander the plaintiff must state when and to whom (and 
in some cases, where) each slander was uttered. 

Roselle v. Buchanan, 16 Q. B. D. 656 ; 55 L. J, Q,. B. 376 ; 34 W. E 
488 ; 2 Times L. E, -367. 

Roche V. Meyler, (1896) 2 Ir. E. 35. 


T%me» 

In an action on any negotiable mstrument, its date and amount and 
the parties thereto should be stated 

Walker v. Kicks, 3 Q.. B. E. 8 , 47 L. J. Q, B 27 , 37 L. T. 529. 

In an action for goods sold and delivered, the date and amount of each 
consignment should be stated. 

Faryaite Freres v. Bicktnson, 26 W. E. 479 , 38 L. T. 178. 

If A.'s sheep stray on to B ’s land, B. may distram them as damage 
feasant, and put them into any po und within the hundred which is m a 
proper condition to receive them. He must not place them m the 
common pound if it be unfit, even though such unfitness be caused by 
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accidental circamstances, sucli as recent ram or snow. And in an action 
by A. against B for abusmg the distress, by putting the animals mto a 
small, wet, or muddy pound, it will be of no avail for B to plead that it 
was the manor pound, and that it was generally in a proper state to 
receive such animals he must plead that it was in a proper condition at 
the time of impounding 

Wdder v. Speer y 8 A, & E 547. 

Bignell v. (7/ar/te, 5 H. & N. 485 , 29 L J. Ex. 257 ; 2 L. T. 189 
Coalcer v WtUcockSy (1911) 2 K. B. 124, 104 L T 769. 

In an action brought by a lessor agamst a lessee during the continuance 
of the term for breach of a covenant to repair, the Statement of Claim 
must state tho time which the term still has to run ; for on this depends 
the value of the lessor’s reversion 

Turner v. Laniby 14 hf & W. 412. 

Murphy v. Murphy y (1903) 2 Ir E 329. 

So a claim for rent must state the dates at which the rent claimed 
fell due. 

Beaufort v. Ledtuith, (1894) 2 Ir R. 16. 

Where the defendant has pleaded the Statute of Limitations, or any 
other defence of waiver by laches, dates are most material. 

See App D. sect VI., Nuisance, 4 

Reeves v. Butchery (1891) 2 Q,. B 509 , GO L. J. Q. B. 619. 

If in trespass to land the defendant pleads that the locus m quo was his 
freehold, he must allege that it was his freehold “at the time of the 
alleged trespass ” , otherwise the plea is msuffioient. 

Com. Dig. Pleader (E. 5). 

As to duration of time, it is generally sufiBlcient to aver that the work 
was done, or that some event happened, “ withm a reasonable tune m 
that behalf ” 

Action of replevm for seventy cooks of wheat which the defendant had 
distrained for rent m arrear while they were standing on a field called 
“ Seven Acies,” portion of the demised premises The plaintiff pleaded 
that he suffered the wheat to glow until it was npe and ready to be cut, 
and then cut it and suffered it “ to lie on the said ‘ Seven Acres ’ untd 
the same in the course of husbandry was fit to be carried away ; and 
that while it was so lying the defendant, of his own wrong, took and 
distrained tho same under pretence of a distress, the said wheat not then 
being fit to bo earned away according to the course of husbandry, &c ” 
Tho defendant urged among other obj eotions to this plea, that it ought 
to have been particulaily shown therein how long the wheat remained on 
tho land after cutting, that the Court might judge whether it were a 
reasonable time or not. But the Court decided against the objection 



122 


CERTAINTY A8 TO PLACE 


“It is absurd to say that m tho present case the Court must judge of the 
reasonableness; for if so it ought to have been set forth in the plea 
not only how long the corn lay on the ground, but likewise what sort of 
weather there was during that tune, and many other instances which 
would be ridiculous to be inserted in a plea. We are of opmion, therefore, 
that thiR matter is sufficiently averred.” 

Eaton V. Bouthly^ WiUes, 131. 

ElhoU V. Hardy, 3 Bing. 61 , 10 Moore, 347. 

Place 

In an action for the recovery of land the property must be described 
with sufficient certainty to enable the sheriff to put the plaintiff in 
possession of it, if he succeed in the action. 

In an action of trespass the plamtifP should describe the close on which 
the defendant trespassed so as to identify it 

In an action of replevin the place where tho cattle or goods were 
distrained is material 

3 Ohitty on Pleading (7th ed.), 291. 

In alleging a right of way the fermini of the way should be stated 

Harris v. Jenkins, 22 Oh. D. 481 ; 52 L. J Oh 437 , 31 W* B. 

137 , 47 L T. 570. 

Bouse V. Bat din, 1 H. Bl, 351. 

Simmons v. Lilly stone, 8 Ex. 431 , 22 L J. Ex 217. 

There was formerly a special reason for requiring that the place where 
the property claimed was situated, or where any wrongful act was com- 
mitted, should be stated with great precision in tho declaration. This 
was necessary in order to enable the sheriff to summon the jury from the 
proper venue Formerly, every issue of fact had to be tried by a juiy 
summoned from the place or neighbourhood where the facts occurred, or, 
as it was then called, the venue or visne {yicinetum, neighbourhood). At 
first the jury was always summoned from tho hundred in which the facts 
happened ; and when that was no longer necessary, certain actions, which 
were called local as distinguished fiom transitory actions, still had to bo 
tried in the county in which the realty, &o was situated. But in 1875 
all local venues weie abohshed {Buckley v. Hull Docks ih., (1893) 
2 Q, B. 93), And now nertainty of place is only necessary to give 
reasonable clearness and piecision to the statement of facts , tho Master 
in every action fixes the place of trial (Order XXXVI i 1) 

Damages. 

No particulars will be required of general damage , for this the law 
presumes in the plaintiff’s favour. But special damage must be alleged 
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with sufficient paiticularity to inform the defendant of the natuie and 
extent of the loss sustained. And the plaintiff will not he allowed to give 
evidence of any special damage which is not claimed exphcitly , for the 
defendant cannot he supposed to have anticipated, or to he aware of, such 
damage. See pp 201, 202. If amhiguous expiessions he used m the 
Statement of Claim which may or may not amount to an allegation of 
special damage, the Master will order “particulars of special damage, if 
any claimed”; and the plaintiff must then give particulars, or say 
definitely that he does not claim any special damage 

Title. 

Where either party claims to be the owner of any property, 
real or personal, or of any right or interest to, m, or over it, 
he must state his title to such property, right, or interest, with 
all due particularity ‘‘ The pleadings must show title ” 

But very different degrees of particularity are necessary in 
different cases In the first place, our law always respects 
possession Possession is a physical fact, and generally an 
obvious one, it is wholly distinct from ownership, which is 
often a difficult question of law. The true owner of a field 
or of a chattel may be in possession of it, or he may not. 
Again, he may be rightfully out of possession, as where he 
has let it to a tenant, or lent it to a friend; or he may be wrong- 
fully out of possession, as where he has been evicted by a 
trespasser from the field, or where the chattel has been stolen. 

A man may be said to be in possession of land or of 
a- chattel whenever he has full and uncontrolled physical 
dominion over it Thus, he is in possession of a house when 
ho or his servants are living in it, if he or they are absent 
from it, he would still be held to be in possession, if such 
absence was only temporary, or if he could return and re- 
enter at any moment, if he chose, without asking anyone’s 
permission, and without any preliminary ceremony. But the 
moment anyone else enters into and remains on the premises 
without his consent, the former possessor is ousted, for two 
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persons cannot be m possession of the same property at-lhe 
same time (unless they be partners or joint occupiers) 

I. Where the ^person showing title is in possession or iua3 in 
possession at the date of the wrong complained of 

As against a wrong-doer, it is always sufficient to allege a 
merely possessory title, {Armory v Delannirie, 1 Smith’s 
Leading Oases (11th ed ), p. 356 ) Thus, in trover, detinue, 
or trespass to goods it is sufficient to describe them as “ the 
goods and chattels of the plaintiff”, in trespass to land it is 
sufficient to describe the locus m quo as the “close of the 
plaintiff,” or to allege that “ the plaintiff was lawfully pos- 
sessed of a certain close,” describing it So, with respect to 
incorporeal hereditaments, it is sufficient to allege that tho 
plamtiff was possessed of the corporeal thing in respect of 
which the right is claimed, e g , “the plaintiff was possessed 
of a certain messuage” (stating its name and situation), “and 
that by reason thereof he was entitled to common of pasture,” 
or to a right of way, &o 


Illmtr attorn* 

In an action of trespass it is suE&oient to allege that the defendant broke 
and entered certain land of the plaintiff, called, &c. (describing it). 

In an action of trover it is sufficient to say that tho defendant converted 
to his own use the plaintiff’s gopds (specifying them). 

In an action of detinue it is sufficient to allege that the defendant 
detained from the plaintiff his title deeds of, &c (describing the land). 

In an action for obstructing a right of way it is sufficient to allege that 
the plaintiff was possessed of a certain messuage, the occupiers whereof 
had from time immemorial [or for so many years before suit) enjoyed as 
of right and without interruption a way from the said messuage across a 
certam close called Blackacre to a public highway, and back again from 
the said public highway over the said close to the said messuage, for 
themselves and them servants, on foot and with horses, cattle and 
carnages, at all times of the year 

See 2 & 3 Will IV. c. 71, and 0, L P Act, 1852, Sched. B. 46, 47. 

As to pleading a prescriptive nght at common law to an easement, or 
to any profit or benefit tahen or arising out of land, see 2 Wms. Saunders, 
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401,, a; Attorney-General v GaimtJeitj 3 T & J 93; Bullen & Leake, 
3rd ed p. IIZ ; oth ed p. 864 

As to pleading a period of prescription under tke Act, see sect 5 of the 
2 &,3 Will. IV. c. 71 , and Bnllen & Leake, 3rd ed. p. 71 1 , oth ed. p 86L 

A defendant who is in possession of land may rely on that 
fact and nothing else ; he need not state what particular 
estate or interest he claims in the property This privilege is 
preserved to him by the express words of Order XXI r. 21 

No defendant in an action for the recovery of land who is 
in possession by himself or his tenant need plead his title, 
unless his defence depends on an ecj[uitable estate or right, or 
he claims relief upon any equitable ground against any right 
or title asserted by the plaintiff But, except in the cases 
hereinbefore mentioned, it shall be sufficient to state by way 
of defence that he is so in possession, and it shall be taken to 
be implied in such statement tliat he denies, or does not admit, 
the allegations of fact contained in the plaintiff’s Statement 
of Claim. He may nevertheless rely upon any ground of 
defence which he can prove, except as hereinbefore mentioned.” 
(See 'post, pp 218, 219 ) 

A defendant who is in possession of a chattel is in a some- 
what different position he may, if he think fit, content 
himself with denying that the goods are the plaintiff’s, and so 
put him to proof of his title But if the defendant claims 
any right to the possession of the chattel apart from owner- 
ship, tins should be specially pleaded, otherwise, as soon as 
the plaintiff proves his title, the right to the possession of his 
own property (which is always inherent in ownership) will at 
once attach and displace the prima facie title ‘which the de- 
fendant derived from its possession. A plaintiff who has proved 
his title to the property is not a wrongdoer, and mere possession 
will not avail against him 
, , , Illustrations, 

In an action for the recovery of land, the defendant in possession need 
not plead that the plaintiff’s ancestor demised the land to the defendant 
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for a term of years, or conveyed it to him by way of moitgage or .sale 
But be must plead, if such be the case, that the plaintiff’s anoestoi aqrpdd 
to demise, mortgage, or sell the property to the defendant ; for this, in 
the absence of any formal document transferring a legal estate or interest 
to the defendant, would be an equitable defence 

In an action for the recovery of a chattel, the defendant must plead 
specially that it was hired out to him for a definite period not yet expired, 
or lent to him for a purpose not yet accomplished, or pawned to him, 
or that he has a lien on it for waiehouse rent, or any other lien Eor 
such defences admit the plaintiff’s title to the ownership of the goods, 
and should therefore be specially pleaded ' by way of confession and 
avoidance 

But neither in an action for the lecovery of land nor of a chattel is it 
necessary for the defendant to plead that the plaintiff’s ancestor by his 
marriage settlement vested the property m certain trustees, not parties to 
the action, in whom the legal estate still remains. Eor that is a flaw in 
the plaintiff’s case which it is always open to a defendant in possession to 
point out and rely on under a plea of possession or a mere traverse of the 
plaintiff’s title 

Possession is priond facie seism against a wrongdoer, and any one who 
enters on land which is m the possession of another, agdinst the will of 
that other, is deemed a wrongdoer till he pleads and estabhshes his titlo 
to the land, oi to a light of way over it. If therefore in an action of 
trespass foi assault and battery, the defendant justifies on the ground 
that the plaintiff wrongfully entered his house, and was making a 
disturbance there, and that the defendant gently removed him, the plea 
should be m this foim “the defendant was lawfully possessed of a 
certam dwelling-house, &o ; and while he was so possessed, the plaintiff 
was unlawfully m the said dwelling-house,” &o It is not necessary for 
the defendant to show any title to the house, beyond this of mere possession. 

3 Ohitt PL (7th ed.) 323. 

So in an action of trespass foi seizing cattle, if the defendant justifies 
on the ground that the cattle were damage feasant on his close,, it is n 9 t 
necessary for him to show any title to his close, except that of mere 
possession. . , 

1 Wms. Saund. 221, n. (1), 346, 2 Wms. Saund. 285, n. (3), 
Bac. Ab. Trespass (5th ed.), 613. 

Where it is sufficient to allege such a mere possessory title, it is a 
mistake to go into details as to the precise estate of either party. 

See Cudhjp y Bundle, Oarthew, 202. 

Sir Francis Lekds Cass, 3 Dyer, 365, 2 Wms. Saund. 206, a (22). 

Bristow V. WrujM, Douglas, 665. 
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•II Where the party pleading is out of possession and his 
opponent ts in possession 

* Here, if the party pleading claims either to be the owner of 
the property or to possess a right to the immediate possession 
thereof, he must state his title clearly. 

This IS easy enough where the party pleading claims the 
absolute present fee simple In that case he need say no 
more than that he “is seised in fee of the close or tenement” 
(describing it). He need not show the derivation or com- 
mencement of his estate ; for if he were required to show 
from whom he derived his title, he might, on the same prin- 
ciple, be required to show from whom that person derived his^ 
and so back ad infinitum. 

There is, however, one exception to this rule, where m the 
same pleading it has already been alleged that the fee was in 
some other person, the party pleading must show how the fee 
passed from such other person to himself 

lUuatrations. 

If A be seised m fee, it is sufficient to allege this simply, without 
showing when, or how, or from whom he derived it. 

Co. Litt. 303 b. 

Though A.’ 8 fee was conditional ©n an event which has happened, or be 
determinable in a certain event which has not happened, he may allege a 
present absolute fee without quahfication, and without showing its 
commencement. 

Seymour' a Gaae, 10 Eep. 98; Doctrina Plaoitandi, 287. 

An averment that A. was seised in fee will be taken to mean that he 
was aohly seised, in the absence of anything' to the contrary. 

Gilbert v. Farher^ 2 Salk. 629 

Bonner v. Wulker, Oro. Ehz. 524 

An action for the bieach of a covenant, contamed m a lease granted by 
J. S. to the defendant, was brought 'by the heit of J. S. after, his death. 
The plaintiff havmg alleged that J. S was seised in fee when he granted 
the lease, must proceed to show how the fee passed to himself, viz., by 
descent. 

Outhlertaon v. Irving y 4 Hurl, & N. J42 , 6 Hurl. & N* 135. 
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But where the party pleading has only an estate in tail, pr 
for life, or for years, or any other particulor estate (as distinct 
from an estate in fee simple), or where his estate in fee simple 
is not yet in possession but is an estate in reyersion or 
remainder, there such title must he fully and particularly 
alleged. The pleading should state — 

(i.) The tenure (if no other tenure ho alleged it will he 
assumed to he free and common socage) 

(ii.) The quantity of estate, whether an estate tail or for 
life, or pur autre vie, or widowhood, or merely a 
leasehold interest, and for what term. 

(iii.) The period of enjoyment. (Dates are always most 
material in any case of disputed title, and the com- 
mencement of any particular estate must he shown.) 
(iv.) The number of owners, if more than one, at any stage 
of the story, and whether joint tenants or tenants in 
common or coparceners. 

(v.) Tho manner of acquisition or devolution. The pleading 
must show who. granted the plaintiff his estate in 
tail or for life, or who granted the lease which he 
now holds and to whom. All the steps in the title 
must he given, and the general nature of the instru- 
ment must he stated’: e whether the estate or 
interest passed hy deed or will, or hy descent on an 
intestacy. 

There was formerly one case in which a defendant was per- 
mitted to state his title in a more general way In a plea to an 
action of trespass to land, if the defendant claimed an estate of 
freehold in the locus in quo, he was allowed to plead generally 
“that at the time of the alleged trespass, &c , the said close was 
the close, soil and freehold of the defendant ” This was called 
the plea of liberum tenementum But I do not think this would 
he allowed under the present rules The plaintiff is in possession, 
the defendant is setting up a title adverse to his, is in fact a 
claimant* on this issue ' Hence I think the principle of the decision 
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in Philipps V Philipps, infra, wouJLd. apply, and that the defen- 
dant would be compelled to state whether he claimed the fee 
simple or some lesser estate, and in the latter case to state when, 
and-how, and by whom, such estate was created 

This allegation of a general freehold title was formerly sus- 
tained by proof of any estate of freehold — whether in fee, in tail, 
or for life only, and whether in possession, or expectant on the* 
determination of a term of years But it did not apply to the 
case of a freehold estate in remainder or reversion expectant 
on a particular estate of freehold or of copyhold tenure Where 
the close was the defendant's freehold, but the plaintifC was in 
possession under a lease for years, and the defendant pleaded 
liberum tenementum, it was held that the plaintiff must plead 
the lease for years specially in confession and avoidance in his- 
Reply The existence of the lease was no ground for traversing^ 
the plea of liberum tenementum; it was consistent with the fact 
that the defendant was the freeholder, indeed, if the defendant 
himself granted the lease, its validity would depend on that very; 
fact (See 5 Hen VII 10 a, pi. 2; post, p 253, Doe v. Wright,, 
10 A* & E 763, Ryan v. Clark, 14 Q B. 65 ) 


Illustrations. 

In an action for the recovery of land of which the plaintiff has never 
been in possession, the Statement of Claim must allege the nature of the- 
deeds and documents upon which he relies in deducing his title from the 
person under whom he claims ; and a general statement, that by assur- 
ances, wills, documents and Crown grants in the possession of the 
defendants, without further describing them, the plaintiff is entitled to 
the land, is embarrassing, and liable to be struck out under Order XIX^ 
r. 27, 

Phlipps V. Phihpps, 4 Q,. B, D. 127; 48 L J Q B. 135; 27 
W. R. 436; 39L. T. 656. 

If a lease bo granted by J, S. to the defendant, and the plaintiff,, 
claiming as assignee of the reversion, sue the lessee on the covenant 
therein contained for rent, he must precisely state the conveyances, or 
other transfers of title from J. S. to himself, whereby he became entitled 
to the reversion. To say generally that the reversion came to him by 
assignment will not bo sufficient without circumstantially alleging all the 

O.P. K 
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Diesne assignments. Tlie devolution of the estate to the plaintiff must be 
shown, 

1 Wms. Saund. 112, n (1). 

GutJilertson v. Irving, 4 Hurl. & N. 742. 

Davts v. James, 26 Oh. D, 778, d3 L. J, Oh. 523, 50 L. T, 115 

Where a plaintiff nlfl-ims as assignee of a debt originally contracted 
between the defendant and A., he must show in the body of his pleading 
hpw he derives his title ; he must allege an absolute assignment m writing, 
and that notice in writing of such assignment was given to the defendant 
before action, otherwise this plainti^ would not be entitled to sue, at all 
events without joining A. as a co-plaintifp. (Jud Act, 1873, s, 25, 
sub-s. 6.) 

Seear v. Laioson, 16 Oh. D. 121 , 50 L. J. Oh. 139 ; 29 W, R, 109. 

Bead v. Brown, 22 Q. B. D. 128, 58 L. J. Q. B 120 ; 37 W, R, 
131 ,* 60 L. T. 250. 

Bradley v Chamberlyn, (1893) 1 Q. B. pp 441, 442. 

Benneit v. White, (1910) 2 K. B. 643 ; 79 L. J K. B. 1133, 103 
L. T. 52. 

Where a party claims by inheritance as heir of J. S , he must show how 
he is heir; e.g , he must state whether he was J. S *’s son, and account 
for his elder brothers, if there were any ; if he was J, S.’s nephew, this 
must be stated, and the pedigree pleaded sufficiently to show how he is 
nephew, and that he is heir. (See ante, p. 89.) 

Bumsday v. Hughes, 3 Bos & Pul. 453. 

Boe V. Lord, 2 Blackstone, 1099. 

Palmer v. Palmer, (1892) 1 Q,. B. 319 , 61 L. J. Q, B. 236 

With respect to all particular estates, the general rule is, that their 
commencement must be shown, If,, therefore, a party sets up in his own 
favour an estate tail, an estate for life, a term of years, or a tenancy at 
will, he must show the derivation of that title from its commencement , 
that IS, he must show its creation by the last person seised in fee simple 
in possession, and each subsequent devolution till such title vests in 
himself, stating the nature and effect of each transfer or conveyance. 

Co. Litt. 303 b, 1 Wms. Saund. 187, n. (1). 

Bcilly V. Dally, 2 Salk. 562. 

Johns V. Whitley, 3 Wils 65, 72. 

Hendy v. Stephenson, 10 East, 60.. 

. Pinhom v. Souster, 8 Ex. 138 ; 22 L. J., Ex. 18. 

The commencement of a copyhold estate must be shown, even though 
it be copyhold of inheritance , for the fee simple is in the lord. But it is 
only necessary to go back to the admittance of the last heir or surrendered ; 
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for his admittance is considered as in the nature of a grant from the lord 
and may be so pleaded. 

Pyater v Hemhinf, Cro. Jac. 103 
• Brownes Case^ 4 Eep. 22 b. 

Sheplieard's Case, Oro. Oar 190. 

But where an estate has been already laid in another copyholder from 
whom the party pleading claims, and it becomes necessary, therefore, to 
show how the estate passed from one to the other, the conveyances 
between the cppyhold tenants by sui'render and the admittance by the 
lord, «&c. , must then be set forth according to the fact. 

See the forms, 2 Chitt. PL (7th e'd.) 423. 

Title hy Estoppel.^ 

There is ono case in which this particularity is unnecessary. 
No title need be shown at all where the opposite party is 
estopped from denying the title. 

Thus, if a lessor sue the original lessee, or anyone who has 
attorned tenant to the lessor, on the covenants of the lease, he 
need allege no title to tlio premises demised, because a tenant 
is estopped from denying his landlord’s title But the tenant 
is not bound to admit title to any extent greater than would 
authorize the lease. Hence, if the action be brought not by 
the lessor himself but by his heir, executor, or other represen- 
tative or assignee, the title of- the lessor must be alleged, in 
order ito show that the reversion is now legally vested in the 
plaintiff in the character in which ho sues. (See Cuthbertson 
V. Jrving, 4 Hurl. & N. 742; 6 Hurl & N 185 (in error), 
Thmeutt V Martin, 3 Ex 454, and the judgment of 
Willos, J., in Smith v Scott, 6 C B. N S. 771 ) So if the 
plaintiff sue as heir, ho must allege that the lessor was seised 
in fee, for the tenant is not bound to admit that his lessor 
was seised in fee, and, unless he was so, the plaintiff cannot 
claim as heir. The lessor may have been only a tenant for 
life, and a tenant is not estopped from saying that his land- 
lord's title is determined, or from saying that he paid rent to 

k2 
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the plaintiff, not as his landlord, but as collector for his land- 
lord {Jones Y. Stone, (1894) A. 0. 122.) 

'Pleading Title in Another. 

So far we have dealt with the case where the party pleading 
alleges title in himself. The same rules apply with equal 
strictness where the party pleading sets up title in some third , 
person, from whom he says he derived the authority to do the 
act complained of. For instance, where a servant exercises a 
right of way by his master’s order, the right must be pleaded 
with the same particularity as if the master whose authority 
he pleads had been made a defendant. 

Next, we must consider the case where a party alleges title 
in his adversary, with the object of making him liable in 
respect of the property, real or personal 

In this case it is not necessary to- allege title more precisely 
than is sufiSicient to show a liability in the party charged, or 
to defeat his present claim. The reason of this difference is, 
that a party may be presumed to be ignorant of the particulars 
of his adversary’s title, though he is bound to know his own 
(See Eider v. Smith, 3 T. E. 766, Derisleg v Custance, 4 
T. E.75; Attorney-Geiieral '^. Meller,'H.Qxdx 459.) “It lies 
more properly in the knowledge of the lessor what estate he 
himself has in the land which he demises than of tho lessoei who 
is a stranger to it ” {Robert BradshaaPs Case, 9 Eep. 60 b, 
ante, p. 108; and see Cudhp v. Bundle, Garth. 202.) 

In order to show a liability in the party charged, according 
to the rule here given, it is in most cases sufficient to allege 
that your adversary is in possession, and to prove that he has 
some present interest in chattels, or is in actual possession of 
land. But this form of pleading is ex hypothesi inapplicable 
if the interest he possesses be by way of reversion or re- 
mainder. In that event the party pleading must state his 
opponent’s title in detail. Then, again, there are cases in 
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which to charge a party with mere p,ossessioii would not be 
sufficient to show his liability. Thus, if the defendant be 
sued as assignee of a term of years for arrears of rent due 
under a covenant in the lease creating that term, it is not 
sufficient to show that he is in possession of the property de- 
mised, but it must be further shown that he is in possession 
as assignee of the term. But even here the party pleadmg is 
not expected to plead all the details of the various assignments 
of the term, though he must show all the assignments of the 
reversion, for these are within his knowledge. 

Illustrations 

In an action of debt, wbere the defendant is sued for rent as the 
assignee of the term after several roesne assignments, it is sufficient, after 
statmg the origmal demise, to allege that ** after mahing the said inden- 
ture, and duiing the term thereby granted, all the estate and interest of 
the said B. B.” (the original lessee) “ of and in the said demised premises 
by assignment came to and vested in the defendant,” without further 
showing the nature of the mesne assignments. Boi the plamtiff is a 
stranger to the defendant’s title, and therefoie cannot set it out more 
particularly. 

Ootes V. Wade, 1 Lev. 190, 1 Sid. 298. 

1 Wms. Saund 112 (b), n. (4). 

Berisley v Custance, 4 T. E. 75. 

Upon ffie same principle, if title be laid m an adversary by descent— as, 
for example, where an action of debt is brought agamst an heir, on the 
bond of his ancestor — it is sufficient to charge him as an heir, without 
showing how he is heir, viz., as son or otherwise; though where a party 
seeks to entitle himself by mhentance, the mode of descent must be 
alleged, as we have seen ante, pp 128, 129. 

Denham v. Stephenson, 1 Salk, 355. 


Pleading Authority. 

Whenever the party pleading seeks to justify an act primd 
facie unlawful, he must show his authority or excuse with 
precision If he seeks to justify it by virtue of any writ, 
warrant, precept, or other authority, he must set it forth par- 
ticularly in his pleading. If he plead that he did the act by 
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the command of A., he must further show that A had degal 
right and title so to command. If the plaintiS is in possession 
of any land or goods, or can otherwise make out a primd facie 
title to them, it is not enough for the defendant to show a 
better title in some third person, he must also show that he 
acted as agent for such third person at the time he did the 
act complained of. (Or, in the language of the defunct 
pleaders, a defendant cannot set up a pis tertii, unless he also 
plead authority.) 


Illustrat'ions, 

If yon trespass on land of wliioli I am in possession, it is immaterial 
that the land really belongs to A., unless you claim through or under A., 
or acted by his authority 

If I deposit goods with a warehouseman, and he subsequently refuses 
to deliver them up to me, it is not enough for him to plead that they 
belong to B. (for he leceived them from me) , he must go further, and 
plead that he refused to redeliver them, relying upon the title and by the 
authority of B. 

Thorne v Tilbury, 3 H. & !N*. 534; 27 L J. Ex 407. 

Biddle V. Bond, 6 B. & S. 225 ; 34 L. J. Q B. 137. 

Ex j^arte Davies, 19 Oh D 86, 30 W. E. 237; 45 L T 632 

The bailee of goods cannot avail hunself of the title of a third person to 
the goods as a defence to an action of detmue by the bailor, except by 
further showing that he is defending the action on behalf and by the 
authority of such third person. 

Rogers Lambert, (1891) 1 Q. B. 318; 60 L. J. Q. B 187; 39 
W. E. 114, 64 L. T. 406. 

Henderson v. Williams, (1895) 1 Q. JB 521 , 64 L. J. Q. B 308 , 
43 W. E. 274 , 72 L T 98. 

In an action brought by a commoner against a stranger for putting his 
cattle on the common, jper guod communiam in tarn ample modo habere non 
potuit, the defendant pleaded a licence from the lord to put his cattle 
there, but he did not aver that there was sufficient common left for the 
commoners. This was held to be no good plea , for the lord had no right 
to give a stranger such hcence, unless there was enough common left for 
the commoners. 

Smith V. Fever ell, 2 Mod. 6 , 1 Ereeman, 190 

With respect to acts valid at common law, but regulated as to the 
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mode of performance by statute, it is sufficient to use sucb certainty of 
allegation as was sufficient before the statute. See an^e, p. 99 
Anon., 2 Salt 519. 

4 Hen. YII. 8 , 1 Wms. Saund. 211, n. (2) ; 276, n. (2) 

Birch Y, Bellamy, 12 Mod. 540. 

Hojpley V Tarvin Parish Council (1910), 74 J. P, 209. 

But where an act is ^rimd facie illegal, all facts necessary to prove its 
legahty must be alleged and proved with great particularity in an 

action of replevin {post, p 211), if the defendant justifies takmg the cattle 
by allegmg that he was bailifi of a landlord who distrained them for rent, 
he must show by his plea that the land on which such distress was made 
was demised at a rent certam, specifymg it, and that the rent was in 
arrear ; but he need not set out the lessor’s estate or title, or any particu- 
lars of the demise, except the rent So if the defendant justifies seizing a 
horse as a henot due to the lord of a manor, he must show that he was 
the officer of the lord, and authorizeld to seize heriots for him ; that the 
land on which the hoi se was seized was parcel of the manor, that the 
tenant had recently died , and that the henot was due ; but he need not 
set out the estate or title of the lord of the manor, 

11 Geo, II. 0. 19, s. 22, and see Precedent, No 98. 

But this section does not apply to the case of a distress made by a 
defendant on whose land the plaintiff’s cattle had been straying and doing 
damage Hence, in an avoiviy for distress damage feasant (as such a 
defence was formerly called), the defendant is still bound to justify with 
fuU particularity , he must show that the cattle were damagmg him, else 
he would have no nght to distram. But need he plead his exact estate 
or interest in the land on which the cattle were straymg ? Surely not 
if he were in possession. (See ante^ p. 124.) Here we have a conflict 
between two rules And it has been decided that it is not enough for the 
defendant to plead possession merely ; that, if a tenant, he must state the 
details of his tenancy, &c., if a freeholder, he must plead that the land 
IS his freehold ; but that he need not go on to state whether he be seised 
in fee, in tail, or for life See Precedent, No. 99. 

Per BuUer, J., in Dovaston v. Payne, 2 H. Bl. 530 , 2 Sm. L. 0. 

(11th ed.) 160. 

Hawkins v Echles, 2 Bos. & Pul. 359, 361, n, (a). 

BuUen & Leake, 3rd edn. at p. 782 ; 5th edn. at pp, 954, 957. 

Where the act complained of was done in the execution of 
judicial process, it is not sufficient for the defendant to allege 
geinerally that he so acted by virtue of a certain writ or 
warrant directed to him; he must set it forth particularly in 
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'his plea. (1 Wms. Saund 298, n. (8); Co Litt 303 b.)* If 
the party pleading be an officer of the Court, he need not also 
set out the judgment on which such writ or warrant was 
founded, for it is his duty to execute the process of the Court 
without inquiring into the validity or even the existence of the 
judgment {Andrew's v Mams, 1 Q B 3, Dews v. Riley, 
11 C. B 434 ) But if the party pleading be not an officer of 
the Court, he must set out the judgment as well as the writ. 
{Rei Holt, C J , in. Britton N Cole, 1 Ld Eaym 305; Carth 
443, Barker v BraJiam, 3 Wils 368 ) If it be the judg- 
ment of a superior Cqurt, none of the previous proceedings 
in that suit need be stated, if it be the judgment of an in- 
ferior Court, or, it seems, of a foreign Court, then so muoh of 
the previous proceedings must be pleaded as will show juris- 
diction in that Court (e g , that the cause of action arose 
within its jurisdiction); ^nd if it be a Court whose jurisdic- 
tion is not defined by any public Act of Parliament of which 
judicial notice will be taken, the nature and extent of its juris- 
diction should also be set forth. {Moravia v Sloper, Willes, 
30; Morrell v Martin, 3 M. & Gr. 681 ) 

llJustratiom. 

The defendant seized the plaintiffis mare on the wastes of the manor of 
B. The defendant justified his act under a by-law made by the lord of 
the manor and the homage at a lawful court, which by-law the plaintiff 
had broken This offence was piesented at the next court, and theieupon 
the defendant, being bailiff of the lord of the said manor, did take the 
mare for the forfeiture incurred by the plaintiff, &c. The Court held the 
plea bad , “for the bailiff cannot take a forfeiture ex officio. There must 
be a precept directed to him for that purpose, which he must show in 
pleading.” 

Lamh v Mills, 4 Mod. 377. 

A plea justifying the arrest and detention of a ship under a judgment 
m rem of a competent Court having jurisdiction in Admiralty, must state 
what the charge was, and who weie parties to it, and at whose instance 
the order was given, and at what time, and for what object, and whether 
the defendant was a party to the suit or acted as an officer of the Court 

Collett and another v. Lord Keith, 2 East, 260. 
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.In an action of trover for taking a sliip, tke defendant set up tkat the 
Admiralty of a ceitain port in the East Indies had given sentence against 
the said ship as a prize. It was held that the plea ought to have shown 
sgme special cause for which the ship became a prize, and that the judge 
who gave sentence should have been named, and the Court described with 
sufficient certainty to identify it. 

Beak v. Tyrrell, Garth. 31. 

Charges of Misooriducf. 

Particularity is jespecially needed where the. pleading contains 
an imputation on the character of your opponent; as then it 
is only right and fair that he should know definitely before 
the trial what is the charge which is made against him. Jus- 
tice requires you to define the accusation you bring against 
anyone , and this is a very different thing from setting out the 
evidence by which you intend to establish it “ The Court 
will require of him who makes a charge that he shall state that 
charge with as much definiteness and particularity as may be 
done, both as regards time and place.” (Per Lord Penzance 
in Marriner v. Bishop of Bath and Wells, (1893) P.p. 146.) 


Illustrations. 

In all cases in wbicli the party pleading relies on any misrepresentation, 
fraud, bleach of trust, wilful default, or undue influence, particulars (with 
dates and items, if necessary) shall be stated in the pleading. 

Order XIX. r. 6. 

The plaintiff alleged that the defendants had made false entries in 
certain books , he was ordered to give a list of the entries alleged to be 
false, and also to state generally the nature of his objections to 
them. 

Neiuport Dry Dock Go. v. Baynter, 34 Oh D. 88 , 56 L J. Ch 
1021; ooL. T. 711. 

Harlord v. Monk, 38 L. T. 411. 

The plaintiff alleged that the defendant had “in vaiious ways misapplied 
rent and profits of leaseholds, which he had received on behalf of the 
plaintiff, and had committed breaches of trust.” He was ordered to give 
particulars 

Be Anstice, 54 L J. Oh. 1104 ; 33 W. R. 557 ; 52 L.' T. 572. 
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In an action for tlie price of work and labour done, a defendant was 
formerly permitted, under a general plea of “ never indebted,’’ to prove 
at tbe trial that tbe plamtifE did tbe work so unskilfully that it was 
useless to tbe defendant This was the proper way of pleading such a 
defence , and, indeed, if the defendant pleaded m any other way, his plea 
was struck out and the general issue substituted for it. {Hill v. Allen, 2 
M. & W. 283 ) But now such a defence must be expressly pleaded, and 
particulars of the alleged defects stated, so as to give the plaintiff notice 
of the charge that is going to be made against him. 

Particulars must always be given of any alleged neghgence or con- 
tributory negligence. 

In an action of defamation, where the defendant justifies, if the libel 
or slander consists of one specific charge, it is sufficient to allege generally 
that the words are true, and no further particulars are necessary ; the 
plaintiff knows what the defendant will tiy and prove against him at the 
trial. But wheie a general charge of misconduct is made, and the defen- 
dant has justified, specific instances must be given in the Defence, and 
stated with sufficient particularity to inform the plamtiff precisely what 
are the facts to be tried, and what is the charge made against him. 

Gordon. Cumming v. Green and others, 7 Times L. R 408 

Devereux v Clarke <£• Co , (1891) 2 d. B 582 ; 60 L J. Q. B. 773 , 
7 Times L. E. 714. 

Eierenherg and loife v. Lalouchere, (1893) 2 Q. B. 183, 63 L. J. 
Q B. 89 , 41 W E 675 , 69 L. T. 172 

Emden v. Burns, 10 Times L. E 400 

Arnold and Butler v. BoUomley and others, (1908) 2 Z. B 151 ; 
77 L. J K B 584 , 98 L T. 777. 

Where the defendant justified an imprisonment of the plaintiff on the 
ground of a contempt committed tarn faotxs qimra verlis, the plea was 
adjudged to be bad, because it set forth the contempt in this general way 
without showmg its nature more particularly. 

Collett V. The Bailiffs of Shreioshury , 2 Leo. 34. 

Action for wrongful dismissal. Defence, that the plaintiff did not 
serve the defendant faithfully, as in the said agreement stipulated. Ber 
Bramwell, B , ”this is a plea of confession and avoidance, and bad as 
being too general.” 

Horton v. McMurtry (1860), 5 H & N. at p. 671. 

When the pleader seeks to avoid the Statute of Limitations by pleading 
concealed fraud, he must state his case with the utmost particularity, or 
the pleadmg may be strack out under Order XXY. r. 4, or under the 
inherent jurisdiction of the Court. 

Riddell V. Earl of Strathmore, 3 Times L. E. 329 
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Lawrancey. Lord Norreys, 15 App Gas. 210, o9 L J. Ch. 681; 

38 W. !R 7o3; 62 L T. 706; 6 Times L, E. 285 
Wilhs Y Earl Eowe, (1893) 2 OH. 545 , 62 L. J. OH. 690 , 41 
W E. 433 ; 69 L. T. 358. 

Bet^emann v. BetjemanUy (1895) 2 CH. 474; 64 L. J. OH. 641 , 44 
W. E. 182 , 73 L. T. 2 

Bulh Coal Mining Co, y. Osborne, (1899) A, 0. 351 , 80 L. T. 430. 
In re MoCallwm^ (1901) 1 Ch. 143 ; 70 L J. OH. 206 , 49 W E 
129 , 83 L. T. 717. 

THe defendants cHarged tHe plaintiffs witH “ an attempt to mislead tHe 
puHlio.” NortH, J ,, ordered them to give particulars of the way in wHicH 
they alleged the plaintiffs Had attempted to mislead the public 
Criffith and others v. Curtis and Harvey (not reported). 


Uncertainty. 

I conclude with one practical observation Counsel often 
cannot be as precise as they desire, because they cannot obtain 
definite information The lay client is abroad, or there is 
some other reason. Well, where you cannot be exact, make 
too broad rather than too narrow an allegation. It is better 
to claim too much than too little. It is wiser to state your 
client’s right too largely, if you cannot state it exactly, as the 
greater includes the less. Either party will be allowed as a 
general rule to prove so much of his allegation as is necessary 
to support his case, although he has alleged more in his plead- 
ing, for, in the language of the old pleaders, “pleadings are 
construed distr^hutively ” 


Illustrations, 

If the plamtiff claims 500^., He will He allowed to recover 100?. or 200?. , 
though where the items are divisible and arise out of separate facts, He 
ought to be made to pay the costs occasioned by his joining the items as 
to which he has failed. 

This was not so in Eoman law , there, if a defendant could show that 
the plaintiff had claimed too much, he won the action. The plamtiff had 
to recover the full sum he claimed or nothing at all, this was called the 
exceptio pluris. This system had advantages to recommend it , but such, 
strictness would be impossible m these days. 

Where the plamtiff alleged that seven quarters’ rent were due, and the 
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evidence showed that only six quarters’ rent were due, it was held» that 
the variance was immaterial 

Tenny d. Gtbha v Moody^ 3 Bing 3 , 10 Moore, 252. 

In cases of unhquidated damages, he sure you claim enough, as the 
plaintiff cannot recover more than the sum claimed on his writ or State- 
ment of Claun, even though the jury award him more. But the judge 
will often in such cu’cumstanoes amend the figure. 

Modera v. Modera and Barclay^ 10 Times L E. 69. 

Tlu Dictator, (1892) P. 64 ; 61 L. J. P. 72 ; 66 L. T. 863. 

An averment of intention is divisible , so that wheie a hbel is alleged 
to have been pubhshed with mtent to defame certam magistrates, and 
also to brmg the administration of justice mto contempt, it is sufficient 
to prove a publication wuth either of these intentions. 

E V Evans (1821), 3 Stark, 35. 

If a defendant pleads that he has paid the plaintiff his whole debt, he 
will be allowed to prove part payment as a defence jjro tanto, and the 
plaintiff will recover judgment only for the balance. 

If a, defendant in an action for the conversion or detention of goods 
demes that any of the goods are the plaintiff’s, ho will be allowed to 
prove at the trial that some of them are not, though he may have to 
admit that the rest are, the plaintiff’s. 

FresJmey v, Wells, 26 L J. Ex. 228. 

If a defendant chooses on his pleadmg to deny his hability in respect 
of every item m the plaintiff’s claim, he cannot be compelled to give 
particulars stating which of them he really intends to dispute at the 
trial. 

James v. Radnor County Oauncil, 6 Times L. E. 240 

The plaintiff alleged that his vessel had been injured by the defendant’s 
ship runmng into it twice while it was at anchor, and diiving it on the 
rooks. He failed to prove two separate collisions , but he proved one of 
sufficient force to drive his vessel ashore. Held that he was entitled to 
recover. 

Tyrer v. Henry (1860), 14 Moore, 83. 
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Chapter X. 

ANSWERING YOUR OPPONENT’S PLEADING. 

So far we have dealt only with the statement by a party of 
his own case. But after the first pleading each party must do 
more than state his own case; he must deal with that pre- 
sented by his opponent. 

Now there are only three ways in, which a party who means 
to fight can deal with his opponent’s pleading:— 

(i.) He can deny the whole or some essential part of the 
averments of fact contained in it. This is called 
traversing an opponent’s allegations. 

(ii.) He can say, '' Well, that is true so far as it goes; but 
it is only half the truth. Here are several other 
facts which are omitted from your pleading, and 
which will put a very diSerent complexion on the 
case.’’ Alleging such facts is called plmding hy way 
of confession and avoidance, or, more shortly, con- 

, fessing and avoiding ; because the pleader seems to 
confess that his opponent’s statement discloses a 
good primd facie case; that it is on the face of it 
good in law and true in fact; and he then goes on to 
allege new facts by which he hopes to destroy the 
effect of the allegations admitted. 

(iii.) He may take a point of law, and say, ''Assuming 
every word contained in this statement to be true, 
still I say that it is bad in law; it discloses no cause 
of action” (or "no defence to my action,” or "no 
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answer to my plea/' as the case may be) This was 
formerly called demurring (fro-m the Latin demorari, 
or French demorrer^ to ‘‘wait" or “stay"); because 
the party who demurred would not proceed with his 
pleading, but awaited the judgment of the Court 
whether any case was made out for him to answer 
What was formerly a demurrer is now called ''an 
objection in 'point of laiej' which is a short definition 
raflier than a name However, it exactly expresses 
, what a demurrer was."* 

Every objection in point of law asserts or implies that the 
pleading objected to is insufficient on the face of it; hence it 
admits for the moment that the allegations contained in it are 
true Thus, it may be said that a traverse denies, and an 
objection admits. But they are alike in this, that neither of 
them introduces any fresh matter, whereas a plea in confession 
and avoidance neither simply admits nor merely domes; it 
admits the facts alleged in the opponent's pleading, subject 
hovever to the new facts by which it seeks to destroy their 
legal effect. 

Formerly, the party pleading had to elect which of these 
three courses he would adopt,’ he could not both demur and 
plead, nor could he traverse any allegation to ' which he also 
pleaded by way of confession and avoidance Now, however, 
he may adopt either or any of these methods, the ' same 
allegation may be traversed in point of fact, objected to as 


* There is, however, this difference between the former demurrer and 
the piesent system, formerly a party who had demurred could always 
without leave set the demurrer down for argument before the Court -i/i 
hanc, and thus frequently delay the trial of the action. Now the point 
of law raised by an objection is to be disposed of by the judge who tries 
the cause at or after the trial, unless a Master orders, or the parties 
consent, that' the point of law be argued before the trial. 
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bad in law, and at the same time collateral matter may be I 
pleaded to destroy its effect. Eemember, however, that it is 1 
foolish to multiply the issues needlessly, as your client may 
be ordered to pay the costs of those which he fails to prove, 
even though ho succeeds on the main issue. 

Thw may be best explained by one or two instances — 

Statement of Claim, 

Writ issued November 18tb, 1909. 

1. On August 18th, 1909, the ’defendant promised to pay the plamtiE 
the sum of 3002, on November 18tli, 1909. 

2. The defendant did not pay the plaintiff the said sum of 3002., or any 
part thereof, on November 18th, 1909, or at all. 

And the plaintiff claims the said sum of 3002. with mterest thereon 
at the rate of 5 per cent, per annum, from November 18th, 1909, till 
payment or judgment. 

To this badly-drafted claim the defendant may, if he likes, 
take three objections in point of law. he is not bound to state 
them in his pleading unless he likes He will probably also 
traverse the alleged agreement 

Defence, 

1. The defendant never promised as alleged. {Travers^,) 

2. The defendant will object that no consideration is shown for his 
alleged promise. 

3. The defendant will object that no facts are disclosed which render 
any interest payable on the said sum* of 3002. 

4* The defendant will object that the wnt was issued one day too soon 

But this is a technical kind of defence. Paragraph 1 is pro- 
bably untrue; and there was probably also some consideration 
for the promise, if indeed it was not under seal, so that the plain- 
tiff could amend his Statement of Claim and proceed Para- 
graph 4 raises a more serious objection, but this can be got over 
by tho plaintiff’s discontinuing' this action, paying the costs, and 
issuing a second writ In the second action the defendant would 
probably be driven to confess and avoid. 

Defence in Second Action, 

1. The defendant admits that he promised to pay the plaintiff the said 
sum of 8002. on November 18th, 1909, but he promised to' do so on one 
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condition only, viz ; —that the plamtifE had by that day built a stable for 
the defendant m accordance with a specification dated May 3rd, 1909. 

2. The plaintiff did not by November 18th, 1909, or any other day 
build a stable for the defendant m accordance with the said specification. 

We thus learn at last what is the real bone of contention be- 
tween the parties. 

Tate another instance — 


Btatement of Claim 

(Indorsed on writ.) 

1. On April 13th, 1901, the defendant agreed that if the plaintiff would 
supply goods to 0 D. he would see the plaintiff paid therefor. 

2. On the faith of this guarantee, the plaintiff supplied 0. D with the 
following goods, the price of which is 213Z. 8s. 11(^. 

(Particulars of the goods supphed, with dates.) 

3. Neither 0. D. nor the defendant has paid the plamtiff the said price 
or any part thereof. 

And the plaintiff claims 2137. Ss. 11^. 

Defence 

1. The defendant never agreed as alleged. 

2. There is no memorandum m wntmg of the alleged agreement 
sufficient to satisfy the Statute of Frauds. 

3 The plaintiff discharged the defendant from all habihty by giving 
time to the principal debtor, the said 0 D 

4. By a deed dated January 18th, 1903, made between the plaintiff arid 
the defendant, the plamtiff released the cause of action on which he now 
sues. 

5. Such cause of action, if any, did not accrue within six years, and 
the defendant will rely on the Statute of Limitations (21 Jac. I. c. 16). 

{E^B, — Here the first jaaragra^h traversea; the other four confess and 
avoid,) 


Refily, 

1. The plaintiff joms issue with the defendant upon paragraphs 1,2, 
and 3 of the Defence. 

[This IS a' comjpendious form of traverse tuhtch is jpermttted in a 
jRejply or any siibsequent pleading,'] 

2. The plaintiff was induced to execute the said release by the fraud of 
the defendant. Particulars of such fraud are as follows {State them.) 
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3.^ On May 15th, 1904, the defendant wrote and signed an acknowledg 
ment that the debt now sued for remained unpaid and due to the plaintif 
[Paragraphs 2 and 3 respectively confess and avoid paragraphs 
and 6 of the Defence. A special Reply is necessary in this case. 

Besides pleas by way of traverse and pleas by way of confes 
Sion and avoidance, tliere were formerly also certain pleas whic] 
were called dilatory pleas, because they offered a merely forma 
objection to the proceedings, without presenting any substantia 
answer to the merits of the action Such were — 

(a) A plea to the jurisdiction, by which the defendant too 

exception to the j’urisdietion of the Court to entertai 
the action Such an objection is, of course, still possible 
It is, however, very seldom met with in practice, owin, 
to the stringent provisions of Order XI , and to the po^e 
given to a defendant to move under Order XII r 3( 
to set aside the service of the writ 

(b) A plea in suspension of the action, a plea which show 

some ground for not proceeding in the suit at the pre 
sent period, and prays that the pleading may be stayei 
until that ground be removed The number of thes 

pleas was always small, and none of them were o 

ordinary occurrence in practice Their place is noi 
taken by a summons to stay proceedings, on the heariUj 
of which the point is summarily decided 
(o) A plea in abatement, a plea which showed some gooi 
reason for abating or quashing the Statement of Clair 
on the ground that it was improperly framed, withoui 
at the same time, tending to deny the right of actio 

itseK e ^ , the misnomer of a defendant, or the non 

joinder of a necessary party But now “no plea or de 
fence shall be pleaded in abatement ” (Order XXI 
r 20 ) The defendant must himself correct the mis 
nomer, and he may, if he thinks fit, take out a summon 
to have the missing plaintiff or defendant made a party 
(See post, p 192 ) 

In contradistinction to these dilatory pleas, traverses and plea 
in confession and avoidance were called peremptory pleas or plea 
in bar, because they barred or impugned the right of action alto 
gether 
o.p. 


L 
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These three things — traverse, confession and avoidance, and 
objection in point of law — must he kept clear and distinct. 
The pleader may adopt any one or two or all three of these 
methods of pleading, so long as he makes it quite clear which 
he is adopting. The object of a traverse is merely to compel 
the opposite party to prove his allegations true in fact, it 
does jiot dispute their sufficiency in point of law If either 
party desires to object to his opponent’s pleading in point of 
law, he must do so clearly and distinctly by way of objection 
A plea, which may he either a traverse or an objection, is 
embarrassing and will be struck out. (Stolces v. Grants 4 
C. P. D. 25.) 

Moreover, objection in point of law can only be raised 
where the fault of which you desire to take advantage is 
apparent on the face of the pleading to which you object. 
You cannot state new facts in your own pleading or on 
affidavit, and then contend that the result of the combination 
IS to show that your opponent is wrong in his law. It is the 
province of a plea in confession and avoidance to state new 
facts which put your opponent out of court 


Illustrations. 

If m a Statement of Claim facts be alleged ‘‘by reason whereof the 
plaintiff became seised, &c.,” or “the defendant became liable, &c.,” the 
defendant must not traverse, denying that “by reason thereof, &c.” 
h’or if he mtend to question the facts from which the seism or habihty 
IS deduced, he should traverse these facts and them only , if he dis- 
putes the legal inference drawn from the facts, then the proper course 
IS for him to object, or he may do both, if he keeps the two defences 
clear and distinct. 

Prtddle and Napper's Case, 11 Eep 8, 10 

In an action of covenant, the plaintiff set out a deed which contamed 
a recital that the plaintiff was the mventor of certam looms, and had 
given the defendants permission to use them, m consideration of their 
paying him certam moneys The defendants pleaded that the plamtiff 
was not the true mventor. To this plea the plamtiff should have rephed 
specially, settmg up the recital by way of estoppel , as the defendants 
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wese estopped from denying the statement made in the deed which they 
had executed. Instead of doing this he took issue in fact on the plea. 
It was held, that m that state of the record the defendants were not 
estopped by the recital of the deed from proving that the plamtijff was 
not the true mventor. The plamtii^ had in fact waived the estoppel by 
his bad pleadmg 

Bowman v Rostron^ 2 A. & E 295, n. 

So, too, a traverse cannot be made to do the work of a plea 
in confession and avoidance Its office is to contradict, not 
to excuse. Matter justifying an act must not be insinuated 
into a plea wbich denies the act. “ All matters in confession 
and avoidance shall be pleaded specially (Pleading Rules 
of Hilary Term, 1853, rr 12, 17.) 

As a general rule* the burden will lie on your opponent to 
prove at the trial the facts which you have traversed; but the 
burden will lie on you to prove the facts which you have 
alleged by way of confession and avoidance And you will 
not ,b© allowed to shift the onm of proof by traversing when 
you should confess and avoid, even where your opponent has 
given you the opportunity by introducing an unnecessary 
averment into the preceding pleading. 

Illustrations, 

A Statement of Claim in hbel or slander always alleges that “the 
defendant falsely and maliciously wrote \_or ‘ spoke and pubhshed the 
words ” Yet the defendant may not plead “ the defendant never wrote 
[or * spoke ’] or pubhshed the said words falsely or mahciously or at all.” 
For this, while apparently merely a denial of the fact of publication, is 
also an insinuation that the words are true, and that the occasion of 
pubhcation is privileged. It is in fact a traverse and two pleas in con- 
fession and avoidance all rolled into one. It is for the plaintiff to prove 
the pubhcation , for the defendant to prove truth or privilege, 

BeltY. LaweSy 51 L. J, Q. B. 359. 

So in an action against a master for the dismissal of his servant, the 
Statement of Claim will certainly allege that the defendant wrongfully 


But see posty p 294. 
L 2 
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di smi ssed tlie plaintifP from his employ But the defendant ought not to 
traverse this allegation m its entirety. To plead ‘ ‘ The defendant never 
wrongfully dismissed the plaintiff,” would be bad pleading, for it is 
ambiguous Does it mean '‘The defendant never m fact dismissed, the 
plaintiff,” or “The defendant had a right to dismiss the plaintiff and 
therefore did so ” ? The defendant may plead both defences or either, so 
long as he makes his meanmg clear. He may ti averse the fact of dis- 
missal, if he wishes He may go on to justify the dismissal by showing 
that the plaintiff was guilty of misconduct which entitled the defendant 
to dismiss him This would be a plea in confession and avoidance, and it 
should state the particular acts of misconduct on which the defendant 
relies as justifying the dismissal {ante, pp. 137, 138) It is for the plaintiff 
to prove the dismissal , and for the defendant to show that it was justified. 

Lush V. Russell, 6 Ex. 203 , 19 L. J Ex. 214. 

Horton v. McMurtry, 5 H. & N. 667 , 29 L J. Ex. 260 , 8 W. E. 

285. 
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TEAVEESES. 

A traverse is the express contradiction of an allegation of 
fact in an opponent’s pleading, it is generally a contradiction 
m terms It is, as a rule, framed in the negative; because the 
fact which it denies is, as a rule, alleged in the affirmative 
As to traverses, there are three fundamental rules, the object 
of which IS to compel each party in his turn to admit frankly, 
or deny fully, each allegation of fact in the pleading of his 
opponent — 

I Every allegation of fact in any pleading, if not ^ 

DENIED SPECIFICALLY, OR BY NECESSARY IMPLICATION, OR STATED \ 
TO BE NOT ADMITTED IN THE PLEADING OF THE OPPOSITE PARTY, ^ 
SHALL BE TAKEN TO BE ADMITTED, EXCEPT AS AGAINST AN | 
INFANT, LUNATIC, OR PERSON OF UNSOUND MIND NOT SO FOUND | 
BY INQUISITION. (Order XIX r 13 ) 

II. Each party must deal specifically with each alle- 

CATION OF fact OF WHICH HE DOES NOT ADMIT THE TRUTH, 
EXCEPT DAMAGES * (Order XIX r 17.) 

III. When a party in any pleading denies an allega- 
tion OF fact in the previous pleading "of the opposite 

PARTY, HE MUST NOT DO SO EVASIVELY, BUT ANSWER. THE POINT 

OF SUBSTANCE. (Order XIX. r 19.) 

Due observance of these rules will speedily bring the parties 
to a definite issue. 

Note, first, that only allegations of fact should be denied. 


* No denial or defence is “necessaiy as to damages claimed, or their 
amount , but they shall be deemed to bo put in issue in all oases, unless 
expressly admitted ” (Order XXI. r 4 ) And p. 218. 
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If your opponent pleads matter of law, you should not 
traverse it. 

Illustratwns 

In an action of trespass for fishing in the plaintifi’s fishery, the 
defendant pleaded that the locus in quo was an arm of the sea, in which 
every subject of the realm had the liberty and privilege of free fishing; 
and the plaintiff, m his replicafeton, denied that in the said arm of the sea 
every subject of the realm had the liberty and pnvilege of free fishing. 
This was held to be a traverse of a mere inference of law, and therefore 
bad. 

Richardson v. Mayor of Orford^ 2 H Bl. 182. 

So where, in an action for improperly removing a wall, the pla i n ti ff 
alleged that it was the defendant’s duty to have taken proper precautions 
m pulling it down so as not to mjure an adjoining vault of the plaintiff’s , 
and the defendant pleaded by way of traverse that it was not his duty to 
have taken any precautions , this was held a bad plea 

Trower v. Qhadw%c\ 3 Bing. N. 0. 334 ; 3 Scott, 699 

Matters of law, or any other matters which are not fit subjects of 
traverse, are not taken to be admitted by the defendant’s “ pleading over 
(i*e , by his omittmg all reference to them in his pleading). 

See The King v. The Bishop of Chester^ 2 Salk, at p, 561 
Bennion v. Davison^ 3 M. & W. 179. 

G-ale V. Lewis, 9 Q. B. 730 , 16 L J. Q. B. 119 
King V. Norman, 4 C. B 884 , 17 L J, 0. P. 23 

Neither party should traverse matter not alleged, he should 
be content to answer the case that is actually laid against him^ 
not that which he thinks his opponent meant or ought to have 
raised. Neither should he plead to his opponent’s particulars, 
or to any matter m his pleading introduced by a videhcet , nor 
to the prayer or claim for relief at the end of his pleading 

Illustrations* 

Action against an admimstratrix founded on a promise made by the 
mtestate. Defence* “The defendant (^.e., the administratnx, not the 
intestate) never promised as alleged.” This was held to be obviously 
immaterial and bad. 

Anon*, 2 Yent. 196. 

Rassam v. Budge, (1893) 1 Q. B. 571 , 62 L J. Q. B. 312 , 41 
W. E. 377 , 68 L. T. 717. 

It IS quite unnecessary to plead “ The particulars dehvered by the 
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plamtifO m puisuance of the order of Master , dated July 2nd, 

1909, are insufficient to enable the defendant to check the prices of the 
items chaiged for ” Plead boldly The defendant never agreed to pay 
the plain tiffi the prices he has charged for the said -work, labour, and 
materials. Such puces are unreasonable and exoibitant ” 

In an action of debt on a bond conditioned for the payment of 1,5502 , 
the defendant pleaded, that “ part of the sum mentioned in the condition, 
to wit, 1,5002 , was won by gaming, contrary to the statute in such case 
made and piovided;” and that the bond was consequently void. The 
plaintiff, m his rephcation, denied that 1,5002. was won by gammg as 
alleged The Couit was of opinion that the material part of the plea was, 
that part of the money for which the bond was given was won by gaming , 
that the words “ to wit 1,5002 ,” were only form, of which the leplioa- 
tion ought not to have taken notice, and that the replication was lU, 
because it put the precise sum in issue, and tended to oblige the defendant 
to prove that the whole 1,5002 was won by gaming , wheieas the statute 
avoids the bond if any part of the consideration be on that account The 
proper replication would have been No part of the sum mentioned in 
the condition was won by gaming.’’ 

Golborne v Siockdale^ 1 Stra. 493. 

I Every allegation of Fact not demed, zs admztted. 

The pleader must either admit or deny every material fact 
in the pleading of his opponent and he must make it 
absolutely clear which facts ho admits and which he denies 
To ensure this, the rule provides that every allegation of fact 
which the pleader desires not to admit must either bo denied 
specifically pr by necessary implication, or bo stated in hia 
pleading to be not admitted As a rule, he should deny, when 
the facts are necessarily within his client's own knowledge 
other facts which happen inter alios, &o , he may refuse to 
admit. But he must be just as specific in not admitting as in 
denying {per Jessel, M. R., in Thorp v. Holdsworth, 3 Oh, D. 
at p. 640), in either case he must leave no uncertainty as to 
how much or how little he intends to admit. 

What is meant by “ necessary implication ” ^ Where travers- 
ing .one allegation necessarily and unmistakably traverses 
another as well, the latter allegation is denied by necessary 
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implication But if there can possibly be any misconception 
about the matter, it is safer to deny both expressly 

It is in the power of the party either to admit or to deny 
each allegation in his opponent’s plea, as he thinks fit If he 
decides to deny it, he must do so clearly and explicitly Any 
equivocal or ambiguous phrase will be construed into an 
admission of it. There is no third or intermediary stage If 
the judge does not find in the pleading a specific denial or a 
definite refusal to admit, there is an end of the matter, the 
fact stands admitted. 


Illustrations 

Claim for specific performance of a contract Defence ‘ ‘ Tbe defendant 
puts the plamtifPs to proof of the several allegations in their Statement of 
Claim.” Held, that all the plaintiffs’ allegations were admitted. 

Earns v. Gamble^ *1 Oh. D. 877, 47 L J Oh. 344 , 38 L T. 253. 

Defence “The defendants do not admit the correctness of” certam 
allegations m the Statement of Claim, “and require proof thereof.” 
Held, an insufficient denial. The defendants were ordered to state in 
what respects they disputed these allegations 

Butter Y Treqent^ 12 Ch D. 758 , 48 L J Oh. 791 , 27 W E. 

902 , 41 L. T 16. 

Defence “ The terms of the arrangement were never definitely agreed 
upon as alleged ” Held, that such a traverse was an evasive denial 
within the rules of Ordei XIX , and that it admitted that an agreement 
was m fact made as alleged Jessel, M E “The whole object of 
pleadmgs is to brmg the parties to an issue, and the meaning of the rules 
of this Order is to prevent the issue being enlarged, which would prevent 
either party from knowmg, when the cause came on for trial, what the 
real point to be discussed and decided was . The defendant is bound 
to deny that any agieement or any terms of arrangement were ever come 
to, if that is what he means , if he does not mean that, he should say 
that there weie no terms of ariangement come to, except the following 
terms, and then state what those terms were ” 

Tho}p V Holdsworthi 3 Ch. D. 637 , 45 L J. Ch 406 

If I deny that the defendant was ever tenant to the plaintiff of certam 
premises, I deny by necessaiy implication that the plaintiff ever demised 
those premises to the defendant. But the converse does not hold. The 
defendant may now be tenant to the plamtiff , although the plaintiff never 
demised the premises to him. E,g , the plaintiff’s ancestor may have 
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4 J S died on August 8th, 1911 By his last will he 

appointed his widow, the plaintiff, his executrix * 

5 Since the death of J S the plaintiff, in ignorance of the 
facts alleged in paragraphs 3 and 6, has paid the defendants 
various sums, amounting in all to 8122 

6 The defendants have received from the estate of Charles S 
dividends on 1,0812 I 65 , amounting in all to 32G2 IG 5 But they 
have not paid the same over to the plaintiff or given her credit 
therefor 

7 The plaintiff has thus overjiaid the defendants the amount of 
3822 , which, as executrix of J S , she claims from the defendants 
as money received by them to her use 


No 56 
Money Paid 

1 By an indenture of lease, dated April 24th, 1894, the plain- 
tiff demised to the defendant a house. No 3, Albion Terrace, 

Hackney, at the yearly rent of 1 , payable quarterly, and 

the defendant covenanted with the plaintiff that ho would at all 
times during tlie term “pay the land-tax, sewers rate, and all 
other taxes, rates, duties, assessments, and impositions, parlia- 
mentary, parochial, or otherwise, which now are or shall at any 
time during the demise be assessed or imposed on or in respect 
of the said demised premises or of the rent hereby reserved (land- 
lord’s property tax only excepted) ” 

2 In the month of March, 1896, the drains of the said house 
were defective and injurious to the health of the neighbourhood 

3 Thereupon the Hackney Vestry, on March 3rd, 1896, served 
a notice upon the plaintiff under the Public Health (London) Act, 
1891, ordering and requiring him to abate the nuisance arising 
from the state of the drains of the said house, and for that purpose 
to take up the existing drama and lay down new and proper drains 
throughout the premises 

4 The plaintiff did the work required by the said vestry, and 
thereby incurred an expense of 1482 He has demanded payment 
of this sum from the defendant, who refuses to pay the same 

And the plaintiff claims 1482 

[See Brett v Rogers] (1897) 1 Q B 525, 66 L J Q B 287 ] 
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No 57 

Tenant v Landlord 

1. Oh January 25th, 1911, the defendant, in considoration of 

tlie plaintiff’s agreeing to become tenant of a house of the defen- 
dant’s, known as No 7, Street, N W , at tho rent of 1702 

a year, payable quarterly, agreed to repair tho said house through- 
out to the taste and satisfaction of the plaintiff, and in particular* 
to put an “ Eagle ” range in the kitchen, to properly fix a bjj^h 
ui the bath-room with hot and cold water laid on, and to put the 
drainage of the said house into a condition satisfactory to a sur- 
veyor to be named by the plaintiff. 

2, The plaintiff, relying on the defendant’s said agreement, 
became tenant to the defendant of the said house, and has agreed 
and made himself liable to pay to the defendant tho said rent 

3 Yet the defendant has not executed or completed tho said 
repairs to the taste and satisfaction of the plaintiff, or at all, he 
has not put an “ Eagle ” range in the kitchen, he has not properly 
or at all fixed a bath in the bath-room with hot and cold water 
laid on, he has not put the drainage of the said house into a 
condition satisfactory to any surveyor 

4 The plaintiff has thereby boon put to serious inconvenience 
and discomfort, and has suffered damage, and in particular has 
been unable to live in the said house for a period of seven weeks, 
and has been unable to carry on his profession as a solicitor, and 
has been compelled to incur expense in taking furnished apart- 
ments elsewhere, and in removing thither 

And the plaintiff claims 1 damages. 


No 58. 

Warranty on the Sale or a Mare.* 

1 The plaintiff is an infant who sues by his brother, C. D , as 
his next friend The defendant is a horse dealer carrying on busi- 
ness at Reading, in the county of Berks 


* Contrast this claim in contract with claims m tort for fraudulent mis- 
repre-^entation, such as Precedents NTos 61 and 62. In the above case a claim 
for fraud might well have been added, as the defendant must have known that 
this was the mare which Mr Thornton had returned on his hands. 

B E 2 




FAGTB NOT DENIED ABE ADMITTED 


153 


demised tlie premises to the defendant for a long teim whicli is still 
iinexpired 

The party pleading is entitled either to admit or deny, as he thinhs fit 
Hence there is no need for him to apologize for his denial, or to explain 
why he does not admit the allegation. For instance, it is quite un- 
necessary for him to plead* “The defendants do not know when the 
plaintiffs first pubhshed the photographs referred to in the second para- 
giaph of the Statement of Claim, and therein alleged to be photographs 
representing, &c , and therefoie they do not admit that such photographs 
were first pubhshed and circulated by the plamtiffs m or about the month 
of October, 1889, as m the said paragraph alleged 

How much ought the party pleading to admit, and how 
much [to deny ^ Clearly it is wrong to deny plain and 
acknowledged facts, or any fact which it is not to your 
client’s interest to deny. It was intended by the framers of 
the Judicature Act that each party in his pleading should 
frankly admit every statement of fact which he does not 
intend seriously to dispute at the trial. But this intention 
has not been carried out Counsel hesitate to make admis- 
sjons, lUiiless they aro expressly instructed to do so, which 
they very seldom are Solicitors hesitate to instruct counsel 
to make admissions, because the facts have not yet been 
thoroughly sifted; they do not feel sure that they have got 
to the bottom of the case; and they fear something may turn 
up hereafter which may make them wish to recall the 
admission.* Either party may at any stage of the case move 
for judgment on the admissions which have been made by the 
other side (Order XXXII. r. 6.) You must be careful, there- 
fore, how you admit even introductory paragraphs, which may 
appear immaterial, they were not inserted without some pur- 
pose. Besides, it is sometimes desirable to deny a particular 
fact so as to compel your opponent to call as his witness a 
person whom you wish to cross-examine, or hy whose evidence 


* This, in a proper case, can be done [Hollia v. Burton, (1B92) 3 Ch. 
226, 40 W. E, 610, 67 L. T. 146). 
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you hope to prove a particular fact essential to your case, and 
thus, perhaps, to be enabled to dispense with calling any 
witnesses, and so gain the right to the last word. 

On the other hand, in actions for debts or liquidated 
damages, the defendant, by omitting to plead any denial or 
refusal to admit, and pleading affirmatively only, may gain 
the right to begm Where, however, the action is brought 
for unliquidated damages, this consideration does not apply, 
for in that case the plaintiff is always entitled to begin, even 
though the burden of proof lies on the defendant (See Tposty 
p 307 ) 

But as a rule each party should admit whatever facts can 
be proved against him without trouble Moreover, it looks 
weak to deny everything in your opponent’s pleading. It 
suggests that you have no substantial defence to it. “ By 
rashly traversing statements which are obviously true, much 
unnecessary expense may be caused.” (Per Fletcher Moulton, 
L, J., in Lever Brothers v. Associated Newspapers, (1907) 2 
E. B. at p. 628.) Hence, it has been wisely provided by 
Order XXI. r. 9, that “ where the Court or a judge shall be of 
opinion that any allegations of fact denied or not admitted by 
the Defence ought to have been admitted, the Court or judge, may 
make such order as shall be just with respect to any extra costs 
occasioned by their having been denied or not admitted ” It 
IS a pity that our judges make little or no use of this power 

There is one case in which it is shameful not to make a proper 
aximission If your opponent relies on a written document, he 
will either set out the words of the document in his pleading, or he 
will state shortly its effect In the latter case, as your construc- 
tion of the document will probably differ from his, it is quite 
legitimate to traverse his version -of its effect But if he sets out 
the actual words correctly, it is to my mind slovenly work to plead, 
as IS sometimes done “ The defendant does not admit that the 
terms of the said indenture are sufficiently or correctly set forth m 
paragraph 4 of the Statement of Claim, and craves leave to refer 
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to ih.e original tliereof at the trial for greater certainty as to its 
terms and efEect ” Why “crave leave ” to do hereafter that which 
you have now an absolute right to do^ “ Every party to a cause 
shall be entitled at any time, by notice in writing, to give notice 
to any other party, in whose pleadings reference is made to any 
document, to produce such document for the inspection of the 
party giving such notice, or of his solicitor, and to permit him or 
them to take copies thereof ” (Order XXXI r 15 ) Obtain a 
copy of the document under this rule, if you have not one already, 
and see if its terms are or are not correctly stated by your oppo- 
nent. If they are, admit that they are, adding such other portions 
as you yourself rely on If they are not, then sot them out cor- 
rectly yourself, if you deem them material I always suspect that 
the man who “ craves leave ” is perfectly familiar with the con- 
tents of the document all the time 

II. Denials must he Specific. 

“ It shall not be sufficient for a defendant in his Defence 
to deny generally the grounds alleged by the Statement of 
Claim, or for a plaintiflE in his Reply to deny generally the 
grounds alleged in a Defence by way of counterclaim, but 
each party must deal specifically with each allegation of fact 
of which he does not admit the truth, except damages ” 
(Order XIX. r. 17 ) The party pleading must make it quite 
clear how much of his opponent's case he disputes Some- 
times, in order to obey the rule and to deal specifically with 
every allegation of fact of which he does not admit the truth, 
it is unnecessary for him to place on the record two or more 
distinct traverses to one and the same allegation Merely to 
deny the allegation in terms will often be ambiguous 

lUuatraiions. 

Claim “The defendant broke and entered tho close of the plaintiff 
Ispeoifying If the defendant pleads * “ The defendant never broke or 
entered the dose of the plaintiff,” the more obvious meaning of this alle- 
gation IS that he never broke or entered the close which the plaintiff 
claims as his , but it may be that his case is that the close specified does 
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not belong to the plaintiff The “words are capable of that meaning , and 
if such ambiguity were permitted, pleadings would lose their utihty. If 
the defendant mtends at the trial to deny the plaintiff’s possession or right 
to possession of the close in question, he must say so distinctly A liteial 
traverse of the words of the claim will be taken to deny merely that the 
defendant, in fact, bioke and entered that close If, then, the defendant 
desires to raise both defences — to deny both the act complamed of and 
the plaintiff’s title to the land — he must put on the record two separate 
paragraphs, eg — 1. “The defendant never broke or entered the said 
close 2 The said close is not the plaintiff’s close ” 

Pleading Eules of Hilary Term, 1853, r 19. 

In an action of trover, detmue, or trespass to goods, the defendant is 
similarly requned to deny specially that the goods were the property of 
the plamtiff. A mere traverse of the conversion, detention, or trespass 
will be taken as denying merely the acts complamed of. 

Pleading Eules of Hilary Term, 1853, rr 15, 20. 

Again, if the plaintiff alleges that “ the said A. B. executed the said 
deed on behalf of the defendant, as his agent, actmg under a power of 
attorney duly signed by the defendant,” the defendant must not plead, 
“ The defendant denies that the said A. B executed the said deed on 
behalf of the defendant, as his agent, under a power of attorney duly 
signed by the defendant.” If he wishes to ti averse the whole allegation 
he must plead 

“1, The said A B never executed the said deed 

“ 2 The said A B never executed the said deed on behalf of the 
defendant, or as his agent. 

‘‘ 3 The defendant never signed any such power of attorney as alleged, 
nor did A. B. ever act therefinder.” 

Otherwise it would not be clear how much of the plamtiff’s allegation 
the defendant reaUy denies. 

So, if the defendant says that he nevei seduced the plaintiff’s servant, 
this will be taken as a demal of the act of seduction. The defence that 
the girl seduced was not the plaintiff’s servant must be specially pleaded. 
Torrence Y 0-ihhms, o Q, B 297, 13 L J Q. B 36. 

If the lespondent in a suit for dissolution of marriage wishes to raise at 
the heanng any question as to the paternity of any child the custody of 
which is claimed by the petitioner, she must file an answer m the suit 
specifically raismg the question. 

Gordon v. Qoj'don^ (1903) P. 92, 72 L. J. P. 34 , 88 L. T. 573. 

Whenever the cause of action depends on the plamtiff’ s holding a 
certain ofi&oe, or carrying on a profession or trade, the defendant must 



DENIALS MUST NOT BE EVASIVE 


157 


always specially deny that the plaintiff held that office, or carried on that 
profession or tiade, at date of writ, if such he the fact 

Galhvey v Marahatly 9 Ex 300 , 23 L. J Ex 78 

If either party wishes to deny the right of any other party to claim as 
executor, or as trustee, whether in bankiuptoy or otheiwise, or in any 
representative or other alleged capacity, oi the alleged constitution of any 
partneiship fiim, he shall deny the same specifically 
Order XXI i 5 

III Denials must not he Evasive 
“ When a party in any pleading denies an allegation of fact 
in the previous pleading of the opposite party, he must not do 
so evasively, but answer the point of substance ” 

Or using the old phraseology, a traverse must be neither 
TOO LARGE NOR TOO NARROW He must deny enough and not 
too much. 


Illustrations. 

If it be alleged that the defendant received a certain sum of money, it 
will not be sufficient for him to deny that he received that particular 
amount, but he must deny that he received that sum or any part thereof, 
or else set out how much he received 
Order XIX. r. 19. 

The plaintiff alleged that his agent, the defendant, had not handed over 
to him certain rents which he had received from the plamtiff’s tenants. 
Defence “The defendant has handed over to the plamtiff all the rent 
which he has received from the plaintiff’s tenants.” This is a bad traverse, 
though it IS m the very words of the claim. It is not clear whether the 
defendant has received all the rent due or part or none of it. He must 
state whether he has received any, and, if any, how much rent, and what 
amount he handed over to the plaintiff, and when. 

Kennett v. Mundy, Judge at Chambers (not reported). 

How should a defendant traverse this statement . “ The premises were 
handed over in an unfimshed condition ” ^ If he says, “The defendant 
denies that the premises were handed over in an unfinished condition,” 
this may mean that the premises have never yet been handed over at all 
A similar objection will apply if he pleads “The premises were not 
handed over in an unfinished condition.” The right traverse is; “The 
premises were finished when handed over.” 

Action against a sheriff for an escape Defence that, if any such 
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'escape was made, the prisoner yolimtarily returned into custody before 
the defendant knew of the escape, &o The Court refused to allow the 
plea to he so framed, for “ he cannot plead hypothetically, that if there 
has been an escape, there has also been a return He must either stand 
upon an averment that there has been no escape , or that there have been 
one, two, or ten escapes, after which the prisoner returned ” It was an 
evasive denial which was half an admission. 

Griffiths V Eyles^ 1 Bos. &Pul 413. 

The condition of a bond obhged the defendants to see that L., a 
collector of property tax, duly performed certain duties of his ojQlce 
specified therein The defendants pleaded that they had performed all 
things on their part to be performed. Such plea was held to be bad m 
substance, because (amongst other reasons) it averred general performance 
by the defendants, instead of showmg how they had performed the con- 
-dition ; and also for not showmg that L. had performed his duties. “ It 
IS left altogether uncertain what the acts are that the defendants rely on 
as amountmg to performance.” 

Kejpp V. Wiggett, 6 C. B 280, 290 ; 17 L. J. 0. P 295 

So m an action of debt on a bond conditioned for the payment of a 
sum of money, and for the performance of covenants m an mdenture, a 
plea of general performance was held ill , for the condition being to do 
several things, the defendant was bound to plead to each particularly by 
itself 

Eoakes v Manser ^ 1 0. B. 531 ; 14 L. J. 0. P. 199. 

The defendant bound himself by a bond to perform aU the covenants 
and other matters contamed m a certam mdenture some of which were 
in a disjunctive or alternative form,, so that the defendant engaged to 
do either one thing or another Here also an allegation of general 
performance would be improper, and mdeed altogether equivocal, the 
defendant must show which of the alternative acts he performed. 

Oglethorp v. Hyde, Oro Eliz 233 

Dangers of a literal Traverse 

Do not traverse too literally. It is suflficient to answer the 
point of substance. A traverse may become evasive, if it follows 
too closely the precise language of the allegations traversed. 

(i.) By traversing too literally you may fall into the vice of 
pleading “a negative pregnant.” A negative pregnant is 
.such a form of negative expression as may imply or carry 
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Within it an affirmative proposition It is therefore evasive 
and ambiguous, and must not be used 

Illustrations 

A Statement of Claim alleged that the defendant ojffiered tlie plaintifi: 
a bribe of 500?, The defendant pleaded ‘‘that he had never oflEered the 
plaintiff a bribe of 500? ” , which would have been true if he had offered 
400? or any other sum instead of 500?. Such a denial half admits the 
mam allegation that a bribe of some kmd had been offered. It is 
therefore an unfair and evasive denial. The defendant should have pleaded 
that he never offered a biibe of 500?. or any other sum. 

Tildesley v. Harper, 7 Oh. D. 403; 47 L. J Ch. 263, (0 A.) 

10 Oh. D. 393 ; 48 L. J. Oh. 495 ; 27 W. E 249 ; 39 L T. 

552. 

Gollorne v Stockdale, 1 Stra. 493, ante, p. 151. 

In an action of trespass the plaintiff claimed damages for the defen- 
dant’s entenng his house. The defendant pleaded that the plamtiff’s 
daughter gave him licence to do so , and that he entered by that hoence. 
The plamtiff replied that the defendant c?^c? not enter ly her licence This 
was considered as a negative pregnant , for the pleading left it in doubt 
whether the plaintiff meant that there never was a hcence, or that the 
defendant did not enter by virtue of it. And it was held that the plamtiff 
should have traversed the entry by itself, or the hoence by itself, and not 
both together. 

Myn V. Qole, Oro. Jao 87. 

Action for assault and battery by a sailor against the master of his 
ship The defendant 3 ustified, saying that he bade the plaintiff do some 
service in the ship, but the plaintiff refused* wherefore the defendant 
moderately chastised him. The plamtiff rephed that the defendant did 
not moderately chastise him. And this traverse was held to be a negative 
pregnant , for it might mean either that the defendant did not chastise 
the plamtiff at all, or that he chastised him immoderately ; and is there- 
fore ambiguous. 

Aulerie-^* James, Vent, 70; 1 Sid. 444, 2 Keb. 623. 

(ii.) Again, there may be many details which were properly 
introduced into your opponent's pleading, but which it is 
unnecessary for you to traverse expressly. By so doing you 
may raise false issues, and so evade ‘‘the point of substance ” 
““If an allegation is made with divers oircumstances, it shall 
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not be sufficient to deny it along with those circumstances 
(Order XIX. r. 19 ) [The addition of the words “or at all’' 
will often cure this defect.] 

Illustrations 

The plaintiff pleaded that the Queen, at a manor couit held on such a 
day, by J S., her steward, and by copy of court roll, &c., granted certain 
land to A. The defendant traveised this allegation totidem verhis , he 
pleaded that the Queen had not, at a manor court held on such a day, 
by J. S., her steward, and by copy of court loU, granted the said lands 
to A ” The Court held that this was a bad traverse. ‘ ‘ The Queen never 
granted the said lands to A.” would have been sufficient , for the plaintiff 
was not bound to prove a giant on any particular day, or by any 
particular steward 

Lane v. Alexander, Yelv. 122. 

If the plamtiff, m an action for wages, alleges that he has served the 
defendant as a hired servant from Maich 25th, 1908, to June 24th, 1909, 
at Epsom, in the county of Surrey, it would be a bad traverse for the 
defendant to plead “ The plaintiff did not serve the defendant as a hired 
servant from March 25th, 1908, to June 24th, 1909, at Epsom, in the 
county of Surrey.” The defendant must either deny that the plamtiff 
ever served him at all, or else state for how long he admits the plamtiff 
did serve him. And he must not traverse the place, which is immaterial , 
or if he does he must add the words, that the plamtiff did not serve >>Tm 
at Epsom or m any other place ” 

Doctnna Placitandi, 360, 

Osborne v. Rogers, 1 Wms. Saund. 267. 

Alsager v Currie, 11 M & W. 14, 

To a Statement of Claim allegmg that the defendant in or about 
Michaelmas, 1907, called upon several of the plamtiff ’s tenants at the 
premises, Nos. 43, 45, & 47, Bayham Street, Camden Town, and spoke 
and published to them ” a slander on the plaintiff’s title, it is sufficient to 
plead, ‘‘ The defendant never spoke or published the said words.” For 
that answers the pomt of substance, and the rest is denied by necessary 
imphoation. To plead that the defendant did not call on several of the 
plamtiff ’s tenants, <S:c., would seem to admit that he called on one or two 
of them ; and to deny that he spoke the words to any of the plamtiff ’s 
tenants would be consistent with having spoken them to someone not a 
tenant of the plamtiff’s, which might be equally actionable. 


(ill.) If your opponent’s allegation be in the conjunctive. 
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you, must plead to it in the disjunctive ; otherwise your traverse 
may he too large, for it is seldom, if ever, necessary for your 
opponent to prove at the trial the whole of his allegation 
precisely as he has pleaded it In other words, when travers- 
ing, remember always to turn “and” into “or,” and “all” 
into “any.” 

Illustrations 

Olaim “ The defendants broke and entered the plaintiff’s close and 
depastured the same with sheep and cattle ” The proper traverse is 
‘ ‘ Neither defendant broke or entered the plaintiff’s close or depastured 
the same with any sheep or cattle. ” 

In an action on a policy of insurance, the plaintiff averred “ that the 
ship insured did not arrive in safety, but that the said ship, tackle, 
apparel, ordnance, munition, artillery, boat, and other furniture were 
sunk and destroyed in the said voyage.” The defendant pleaded, deny- 
ing “that the said ship, tackle, apparel, ordnance, munition, artillery, 
boat, and other furniture were sunk and destroyed in the voyage, in 
manner and form as alleged.” This was held a bad traverse, the 
defendant ought to have pleaded disjunctively, denying that the ship, or 
tackle, or apparel, &c , was sunk or destroyed , because the plaintiff 
was entitled to recover compensation for anything that was insured and 
had been lost, whereas (it was said), if issue had been taken on the plea 
as pleaded in the conjunctive form, “ and the defendant should prove 
that only a cable or anchor arrived in safety, he would be acquitted of 
the whole ” 

Goiam V 8weet%ng, 2 Wms. Saund. 205. 

Moore v. Boidcott, 1 Bing N. 0. 323. 

Stuhbs V. Lamson, 1 M & W 728 , 5 Dowl 162. 

See other instances of a traverse being too large — 

Basan v. Arnold, 6 M. & W. 559 

De Medina v Norman, 9 M & W. 820 , 2 Dowl N S 239. 

Aldis V. Mason, 11 0 B 132 , 20 L. J. 0. P 193, 

Dawson Y. Wrench, 3 Ex. 359, 18 L. J Ex. 229. 

As to traverses which have been held not too large, see — 

Balmer v. Gooden, 8 M & W. 890 ; 1 Dowl N S. 673 
Eden v Turtle, 10 M. & W. 635 


How far should the pleader confine himself to merely travers- 
ing Should he not, after denying his opponent's story, go on to 
add his own version of the matter? 



162 


ADDING AFFIRMATIVE CASE. 


Tills 16 sometimes a difficult question The pleader must use 
his own discretion It is sometimes most desirable to do so, in 
order to show clearly what is the real point in dispute * If, for 
instance, a plaintiff in his Statement of Claim sets out or refers 
to certain clauses of a written contract on which he ^-elies, the 
defendant should certainly set out or refer to other clauses, if 
any, which tell in his favour Again, if the plaintiff gives his ver- 
sion of the effect of a written document, it will certainly tend to 
clear the matter up if the defendant, instead of merely denying 
the plaintiff’s version, states also his own construction of the docu- 
ment And in many cases it may be desirable for a defendant 
thus to state definitely what his exact contention is But by so 
doing he necessarily somewhat limits his case at the trial He 
has no longer the same free hand And there is this further 
danger, that if the defendant, instead of merely denying, sets up 
an affirmative case as well, both judge and jury will expect him 
to piove his affirmative case, and are apt to find against him if he 
does not The onits of proof is not really shifted by such a method 
of pleadmg (Kilgour v Aleocander, 14 Moore, 177 ) But if, 
when accused of a tort, the defendant pleads, “It was A who 
did it, not I,” the jury will be inclined to treat this as an admission 
that either A or the defendant did it, and to conclude that if the 
defendant cannot prove his assertion that A did it, he must have 
done it himself 


Illustrations 

A purchaser sued his vendor for not dehvering a proper abstract of 
title, and alleged that the sale was subject to a condition that the vendor 
should dehver an abstract showing a good title, and that no such abstract 
had been dehvered. The defendant would now be peimitted to plead that 
the contract between himself and the plamtiff really was that the defendant 
should deliver an abstract commencing with a particular deed only, and 
that he had done this ; though in 1847 such a plea was held bad on special 
demurrer as an aigumentative traverse of the contract declaied on 
8ha/rland v. Leifchild, 4 0. B 529, 16 L J C. P. 217 
If the defendant’s real case is that he was not guilty of any neghgence 
himself, it IS often unwise for him to plead that there was contnbutory 
negligence on the part of the plamtiff. 


* See the judgment of Jessel, M.E., m Thorp v Houldsworth, part of 
which IS quoted ante^ p. 152. 
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If, the defendant’s case is that the plaintiff is not seised in fee, he need 
not state who is seised in fee, of the land. 

Reheat Bradshaw’s Case, 9 Rep. 60 b, ante, p. 108 

Argent v Dun ant, 8 T. R. 403, i^ost, p. 166. 

Wheie the defendants were sued, as sheriffs of London, for allowing a 
debtor, Robinson, to escape, they pleaded that it was their predecessors 
in ofiSce who had allowed Robinson to escape. This was held a bad plea, 
because it neither tiayeised nor confessed the allegation that the defen- 
dants had allowed Robinson to escape. They should have merely denied 
the act attributed to themselves, and not have set up affirmatively that 
others were guilty of it. 

Mynoms v. Turhe and Yorhe, Sheriffs of London, 1 Dyer, 66 b 

Action for breach of copyright The plainti:ff alleged that his song had 
been duly registeied according to the Copyright Act. The defendant 
pleaded, “The defendant denies that the said song has been duly regis- 
tered , the date of the first publication thereof is not truly entered.” Had 
he not added the latter clause he might have won the action , as it was, 
he faded. For it turned out at the tnal that the date of publication was 
truly entered, but the name of the publisher was not. The Act required 
both to be truly stated , hence the song had not in fact been duly regis- 
tered But Fry, J., held that it was not open to the defendant to raise 
this point , the manner m which the defendant had pleaded was, in effect, 
“an admission that m every respect but that one which was mentioned 
the registration was duly effected.” And he refused leave to amend. 

Collette V Goode, 7 Oh D. 842 , 47 L. J Oh. 370 ; 38 L, T 504. 

So where a plamtiff alleged that H “ agreed by writing under the hand 
of his agent thereunto lawfully authorized,” the defendant pleaded that 
“ H. never agreed by writing under the hand of any agent thereunto 
lawfully authorized,” but added that “ H was of unsound mind, and 
therefore could not lawfully authorize any agent ” It was held that this 
addition limited the preceding general words, so that H ’s unsoundness 
of mind was the only substantial issue raised , and that if H. was of sound 
mmd, the defendant could not go into other matters to show that in fact 
H. never authorized anyone to sign this agreement; because “ the denial, 
bemg 3 ustifiod by a fact specifically alleged and no other, must be taken 
to refer to that tact alone.” 

Byrd v. Nunn, 5 Oh. D. 781, 25 W R. 749; 37 L T. 90; 
(C.A.)7Ch D. 284, 47 L. J Oh 1, 26 W. R. 101; 37L.T. 

585. 

Of Hams v Mantle, 3 T R. 307, Rost, p, 200. 

And Angerstein v. Ilandson, 1 Or. M & R. 789, post, p. 182 
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MATTERS IN CONFESSION AND AVOIDANCE. 

The party pleading is often willing to admit that the facts 
alleged by his opponent are so far true, and that they make 
out a good primd facie, case or defence. But he desires to- 
destroy the effect of these allegations either by showing some 
justification or excuse of the matter charged against him', or 
some discharge or release from' it. A defendant, for mstance, 
may seek to show on the one hand that the plaintiff never 
had any right of action, because the act charged was under 
the circumstances justifiable; or, on the other, that, though 
the plaintiff had once a right of action, it has been discharged 
or released by some matter subsequent In either case, he 
confesses the truth of the allegation which he proceeds toi 
answer or avoid Hence such defences are called pleas in 
confession md avoidance. 

The effect of such admission, if it stand alone, is extremely 
strong, for it concludes the party makmg it, even though the 
jury should improperly go out of the issue, and find the con- 
trary of what is thus confessed on the record. {Kemitt v. 
Macquire, 7 Ex 80.) At the same time, the confession 
operates only to prevent the fact from being brought into 
question in the same suit; it is not conclusive as to the truth 
of that fact in any subsequent action between the same parties. 
And it will have no such operation at all, even in the same 
suit, if the party pleadmg also traverses the facts confessed, 
as he may do now. 


Illustrations. 

ActLon of assault. Defence that the defendant did the acts complained 
of in necessary self-defence This is a plea in confession and avoidance ; 
for it admits the assault while it justifies it 
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Similarly, in an action of libel, a plea that tbe words are true or that 
ey were published on a privileged occasion admits that the defendant 
iblished the words of the plaintiff, but justifies or excuses the act 
To plead that the defendant has a lien on certain goods admits that the 
►ods are the plaintiff’s, and that the defendant detains them from him. 
And generally m any action of tort if the defendant admits the act 
mplained of, but desires to show that it was not wrongful or no breach 
duty, he must plead such justification specially by way of confession 
id avoidance. 

Frankum v Lord Falmouth, 2 A. & E. 452 , 4 N. & M 330. 

Lush V. Russell, 5 Ex. 203; 19 L J. Ex 214. 

On the other hand, pleas of tender, of payment oi set-off, of waiver or 
,cord and satisfaction, or laches or of the Statute of Limitations, admit 
at the plamtiff once had a cause of action, but assert that it is now lost, 
spended, or discharged 

All matter in confession and avoidance must be pleaded 
>ecially. The pleader must not attempt tOi msmuate it 
ider an apparent traverse , he should state it clearly and 
stinctly, and in a separate paragraph At the same time, 
i should not confess and avoid where a mere traverse is 
fficient For he will thus introduce collateral matter which 
8 client may have to prove, instead of puttmg the plaintiff 
proof of his allegations. 


Illustrations 

“The defendant or plamtiff, as the case maybe, must raise by his 
eading all matters which show tho action or counterclaim not to be 
untamable, or that the transaction is either void or voidable m point of 
w, and all such grounds of defence or reply, as the case may be, as if 
t raised would be likely to take the opposite party by surprise, or would 
ise issues of fact not arising out of the precedmg pleadings, as, for 
stance, fraud, Statute of Limitations, release, payment, performance, 
ts showmg illegality either by statute or common law, or Statute of 
•auds.” 

Order XIX. r. 15. 

If a defendant merely pleads that “he never agi’oed as alleged,” he 
nnot insist at the trial that though a contract was made as alleged it is 
valid in pomt of law, for this must form the subject of a special 
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allegation, showing the circumstances out of which the 
supposed to arise. 

Order XIX. r. 20. 

And see Belt v. Lawes^ 51 L. J. Q. B. 359, ante, p. U 

This applies not only to the case where the claim is fou 
express promise of an illegal description, but also to cases 
action is based on an implied promise, and the services or co; 
upon which the implication is supposed to arise were h 
illegality. 

Potts V. Sparrow, 1 Bing. X. C. 594. 

Contributory negligence must he specially pleaded. 

See Pleiades v. Page, (1891) A. 0. 259; 60 L. i 
65 L. T. 169. 

Brand must always be specially pleaded. In an action c 
exchange the defendant pleaded that the plaintiff was not : 
holder for value. It was held that he could not under that pL 
question of his being privy to a fraud. The only question 
issue will be, did he give value for the bill ? 

TJtlier V. Rich, 10 Ad. & E. '784 ; 2 P. & D. 579. 

In an action of trespass for breaking and entering the plain 
the defendant pleaded that the plaintifip demised the close to 
term of years, by virtue whereof he entered and committed tl 
trespass. This is a good plea in confession and avoidance, fc 
the plainti:ff’s title, subject to the effect of the demise. 

LeyfielTs Case, 10 Eep. 91 a; 3 Salk. 273. 

Action of trespass for breaking and entering plaintiff’s close 
that J. S. was seised in fee of the close and demised it to the 
for a term of years by virtue whereof he entered, which is ' 
trespass. This was held a bad plea. A traverse denying tha 
was the plaintiff’s was all that was necessary. 

, Argent v. Durrani, 8 T. E. 403. 

Eor illustrations of confession and avoidance in a Eepb 
p. 253. 


In oonfeesing and avoiding, as in traversing, the j 
be neither too wide nor too- narrow. It must be as b 
as long as the claim to which it is pleaded, and ji 
excuse the whole of it; or if it-be intended to appb 
only of such claim, it mnst be limited accordingly bj 
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“As to SO much of the Statement of Claim as alleges, 
or “ As to paragraph 4 of the Statement of Claim ” Be careful 
not to make too wide an averment, whereby you will take on 
your shoulders an unnecessary burden, or too narrow an aver- 
ment, which will fetter your hand at the trial 

Illustraiiona. 

In an action for a slandei in tliese words, “ Wooi says tliat McPherson 
IS insolvent,” it would be insufficient to plead that Woor had in fact said 
so , the defendant must allege and prove not merely what Woor said, but 
also that what he said was true 

M^Pheison v Daniels^ 10 B. & C. 263 , 5 M. & E. 251 
Dimmn v. Thwades, 3 B. & C 556 , 5 D. & E 447. 

In a plea of piivilege it is unwise to allege that the defendant had 3ust 
and reasonable grounds for believing the chaiges made against the 
plamtift to be tiue Such an averment may be intended only as ^a 
corollary to a plea of piivilege (in which case it would be far better to 
plead that, “ the defendant acted hona fide and without any malice toward 
the plaintiff ”) , but it runs dangerously near to a justification, and ^ will 
either be struck out as immateiial {Cave v Torre, 54 L. T, 87, 515), or 
partioulais will bo ordered of the grounds of such behef. 

Fitzgerald v. Camjghell, 18 Ir. Jur 153 , 15 L T. 74 
But see Roberts v Owen, 6 Times L E. 172 , 54 J. P. 295, post, 
p. 187, and 

AJrnan v Oppert, (1901) 2KB 576, 70 L. J. K. B. 745 post^ 
p. 179. 

In pleading the Statute of Fiauds it is not necessary to plead any 
particular section. Where, however, the defendant had pleaded sect. 4, 
he was not allowed to amend or to avail himsolf of sect 7. 

James v. Bmdh, (1891) 1 Oh. 384 ; 39 W. E 396 , 63 L. T. 524 ; 
but see 65 L T. 544. 

Of. Oregon/ v. To) quay Corporation^ (1911) 2 KB. 556. 
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OBJECTIONS IN POINT OF LAW 

Either party may object to the pleading of the opposite 
party on the ground that such pleading does not set forth a 
sufficient ground of action, defence, or reply, as the case may 
be. Such an objection can only be raised where the fault is 
apparent on the face of the pleading to which exception is 
taken, and the fault must be somethmg more than a mere 
imperfection, omission, or defect in form 

DemuiTers were abolished by rule 1 of Order XXV * But 
it was desirable, and mdeed necessary, to preserve some form 
of objection in pomt of law, otherwise parties might incur 
great expense in trying questions of fact which, when decided, 
would not determine their rights Hence rule 2 of the same 
Order enacts that, “Any party shall be entitled to raise by 
his pleadings any point of law, and any pomt so raised shall 
be disposed of by the judge who tries the cause at or after the 
trial, provided that by consent of the parties, or by order of 
the Court or a judge on the application of either party, the 
same may be set down for hearing and disposed of at any 
time before the trial ’’ And rule 3 provides that, “ If, in the 
opinion of the Court or a judge, the decision of such point 
of law substantially disposes of the whole action, or of any 
distinct cause of action therein, the Court or judge may 
thereupon dismiss the action or make such other order therein 
as may be just.” 


* Special demurrers, as they wexe called, i e , mei'e objections to the 
form of an opponent’s pleading, were entiiely abolished by the Common 
Law Procedure Act, 1852, the 50th section of which provides that “on 
such demurrer the Court shall proceed and give judgment according as 
the very right of the cause and matter in law shall appear imto them, 
without regarding any imperfection, omission, defect in, or lack of, form ” 
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On the argument the party who raised the point of law 
has the right to begin {8temns v Chown, (1901) 1 Ch p 900) 
And for the purposes of the argument, he is taken to admit 
all the facts alleged in the pleading to which he objects 
{Burrows v Rhodes, (1899) 1 Q B. p 821, Andm'son v. 
^Midland By Co , (1902) 1 Ch p 374 ) The Court will, more- 
over, take the whole record into their consideration, and give 
judgment for the party who, on the whole, appears to be en- 
titled to it Thus, a plaintiff who objects to a Defence may 
find himself called on to defend the sufficiency of his State- 
ment of Claim, and, if unsuccessful, judgment will be given 
for the defendant 

No one is bound to take an objection in point of law, the 
rule cited above (Order XXV r 2) merely says that he shall 
be entitled to raise it by his pleading At the trial he may 
urge any pomt of law he likes, whether raised on the pleadings 
or not. This was decided on June 10th, 1886, by a Divisional 
Court (Day and Wills, JJ.) in the case of MadDougall v. 
Knight and mother (not reported on this pomt) And it was 
also the law under the former system {Per Lmdley, J , m 
Stolces V Grant, 4 C P. D at p 28, posi, p. 175 ) But if 
either party desires to have any point :of law set down for 
hearing, and disposed of before the trial under the latter part 
of rule 2, he should raise it in Ins pleading by an objection in 
pomt of law. And having regard to the words of Order XXV. 
r 3, it is clearly worth while to raise on the pleadings any 
pomt of law which will substantially dispose of the whole 
action, as in Mayor, So of Manchester v Willmms, (1891) 
1 Q. B 94. 

lUmtrationa 

It IS a common error to suppose that where a man who has made two 
wills at diffeient times revokes the second, he thereby revives the first 
will. Suppose a plaintiff in that belief propounds the first will* the 
defendant would plead it was revoked by the execution of the second 
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will tlie plaintiff would reply that the second will was in its tq,m 
revoked. If the defendant joins issue on this, the cause would proceed 
to trial on an issue of fact which is wholly immaterial • for the revocation 
of the second will would not (without more) re-estabhsh the first; ,it 
would merely leave the testator intestate. The defendant should object 
that the Eeply affords no answer to the Defence 

Where special damage is essential to the plaintiff’s cause of action, an 
objection can be taken which may dispose of the whole action, in the 
Form given m E S. C , Appendix E., s. III. No 2 “The defendant 
wdl object that the special damage stated is not suflBcient m point of 
law to sustam this action.” Similarly, if no special damage be alleged, 
the defendant may obj'ect “ that the matteis disclosed in the Statement of 
Claim are not actionable without proof of special damage, and that none 
is alleged.” 

See also Precedents Nos. 88, 110. 
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Chapter XI 

ATTACKING YOUR OPPONENT'S PLEADING 

These, then, are the leading rules of our present system of 
pleading They are clear, simple, and sensible, and, at the 
same time, they are elastic. Pleadings are no longer cast all in 
one mould, there is full scope for individuality. No one is 
entitled to dictate to his opponent how he shall plead. “ No 
technnial objection shall be raised to any pleading on the groiund 
of any alleged want of form’’ (Order XIX r 26) Moreover, 
‘‘no ap'plication to set aside any proceeding for irregularity 
shall be allowed unless made within reasonable time, nor if 
the party applying has taken any fresh step after knowledge 
of the irregularity" (Order LXX r. 2) Hence any mere 
irregularity will be cured by your opponent’s pleading over 
And experienced pleaders often break the letter of these rules 
for the sake of clearness or brevity. Thus, though it is in 
general unnecessary to allege matter of law, yet it is some- 
times convenient to do so, and it may make the statements 
of fact more intelligible and show their connection with each 
other This is, indeed, done in tlie statutory forms in R S C , 
Appendices 0., D , and E.. e gr , “ The plaintiff is entitled to 
the possession of a farm .and premises" (App C , s. vii.) 
“The defendant is entitled to set-off" (App. D , s. iv , 5). 
There is no harm in this, if (as in both the cases referred to) 
the facts are also stated on which the proposition of law is 
based. 

But what is a pleader to do when he is confronted by some 
flagrantly bad bit of pleading in flat violation of the rules ^ 
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Even then, the best thing he can do, as a rule, is to leave dt 
alone But there are exceptions As Bowen, L J , says in 
Knowles v Roberts (38 Ch D at p 270), “It seems to 
me that the rule that the Court is not to dictate to parties 
how they should frame their case, is one that ought always 
to be preserved sacred But that rule is, of course, subject 
to this modification and limitation, that the parties must not 
offend agamst the rules of pleading which have been laid down 
by the law, and if a party introduces a pleading which isi 
unnecessary, and it tends to prejudice, embarrass and delay 
the trial of the action, it then becomes a pleadiug which is 
beyond his right.’’ His opponent’s remedy in such a case 

I is to apply to the Master at Chambers for further directions, 
and for this piurpose he must give notice under , Order XXX r 5 
Such application may be — 

(1 ) To strike out the whole pleading under Order XXV 
r 4, 

(2 ) To allow an objection m point of law to be argued 
before the trial under Order XXV. r. 2; 

(3.) To have certam paragraphs in a pleadmg struck out 
or amended' under Order XIX. r. 27, or, 

(4.) For particulars 

^ But be careful how you advise any such application. You 
' may materially increase the costs of the action, and yet reap 
no compensating advantage for your client, even though you 
succeed 


(1.) Striking out your Opponent's Pleading 

The provisions of Order XXV afford a prompt and summary 
method of disposing of groundless actions and ,of excluding 
immaterial issues Under rule 4 of that Order a Master a^t 

I Chambers has power to strike out any pleading which discloses 
no reasonable cause of action or answer, and to stay or dis'miss 
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any action which is shown by the pleadings to be frivoloius 
or vexatious On such an application he can look only at the 
pleadings and particulars, not at any aflSdavit {Johnston v 
Jvhnston^ 33 W E. 239; but see Kershaw v. Sievier^ 21 Times 
L. E 40). The power conferred by this rule should only be 
used in “ plaiuTand" obvious cases” {Huhbufik d Sons v Wil- 
icmson, (1899) 1 Q B' 86,*Leaiv Thursby, 90 h T 265), 
and where no reasonable amendment would cur© the defect 
(Griffiths y London d StK Docks (7o , 13 Q B. D p.261, 
Steeds v. Steeds, 22 Q B D p. 542). Moreover, apart from 
all rules and Orders, the Court has inherent power to stay every 
action which is an abuse of its process (Reichel v. Magrai£\ 
14 App. Cas. 665; MacDougall v. Knight, 25 Q. B D. 1, 
RemMington v Scoles^ (1897) 2 Oh 1; Oritchelly L d 8. 
W. Ry Co., (1907) 1 K. B 860 ) Where either party to 
an action has made repeated frivolous applications to the judge 
or Master, the Court has power to make an order ptohibiting 
any further applications by him without leave (Grepe v. 
Loam, 37 Ch D. 168, Kinnuird v Field, (1905) 2 Oh. 306. 
And see the Vexatious Actions Act, 1896 (59 & 60 Vict c 51), 


* “ Two courses are open to a defendant who wishes to raise the question 
whether, assuming a Statement 6f Claim to be proved, it entitles the 
plamtifE to relief. One method is to raise the question of law as directed 
by Order XXY. r 2 , the other is to apply to strike out the Statement of 
Claim under Order XXV r 4 The first method is appropriate to cases 
requiring argument and careful consideration. The second and more 
summary procedure is only appropriate to cases which are plain and 
obvious, so that any Master or judge can say at once that the Statement 
of Claim as it stands is insufficient, even if proved, to entitle the plain- ti ff to 
whatheasks.” (JJ, atp 91) ‘‘Order XXY. r. 4 is not intended to take the 
place of a demurrer, and it ought not to be apphed to an action involvmg 
serious investigation of ancient law and questions of general import- 
ance ” {Per Cozens-Hardy, M. E., in Dyson v. A.~G , (1911) 1 K. B. at 
p. 414.) And see the remarks of Selborne, L. C., in Rurstally. Beyfus, 26 
Ch. D. at pp. 38, 39 ; and of the Court of Appeal in Worthington v. Belton^ 
18 Times L. E. 438. 
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In re Chaffers, 13 Times L E 363, and In re Jones, 18 Times 
L E 476 ) But these extreme powers are hut rarely exer- 
cised. The mere fact that the plaintiff is not likely to succeed' 
in his action is no ground for striking out his Statement 'of 
Claim {Boaler v Holder, 54 L T 298 ) Henoe, though 
you may think that your opponent’s pleading discloses no cause 
of action or no defence to your claim, it by no means follows 
that you should at once apply to have it struck out or amended 
You must apply promptly, if at all (Cross v Earl Howe, 62 
L J. Oh. 342.) In the Chancery Division the application is 
usually made by motion to the judge in Court 

(2 ) Objection in point of Law 

Then, too, the same Order enables the defendant to raise by 
his pleading any point of law, and in a proper case to have it 
argued and disposed of before the trial (rr 2, 3, ante, p 168). 

Where the matter is one of first impression, or where for any 
other reason the law on the point is not clear, it may be very 
desirable to argue an obj'ection and settle the point of law 
before mcurring the expense of a trial with witnesses But 
in ordinary cases it is generally wiser to raise the objection 
on the pleading but not to apply ,to have it argued before 
the trial The usual result of such an argument is that, if fhe 
'defendant succeeds, the plaintiff obtains leave, on paying the 
costs of the argument, to amend his Statement of Claim, and 
it IS better for the defendant that the plaintiff should be driven 
to such amendment at the trial in the presence of the jury 
Hence, as a rule, it is best not to apply to have any point of 
law argued before the trial, unless the objection is one which 
wiU dispose of the whole action, and which cannot be removed 
^by any amendment which the plaintiff can truthfully make. 

You need not be afrajd that, by omitting to apply, you throw 
away for ever one chance of success, that the objection, if not 
taken at once, cannot be taken afterwards. No doubt slight de- 
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fecte, such as slips of the pen, careless omissions, informal plead- 
ing, &c , may sometimes be aided by pleading over, and may still 
more often be cured by verdict But it is never worth while in 
these days to mcur the cost of a motion or summons over some 
purely formal defect All matters of substance, as my Lord Coke 
says, “ will be saved to you ” You should always bear in mind the 
good advice which that great judge deduced as a moral from “ the 
first cause that he ever moved in the King’s Bench ”* — 

“When the matter in fact will clearly serve for your client, 
although your opmion is that the plaintifi has no cause of action, 
yet take heed you do not hazard the matter upon a demurrer, 
in which, upon the pleading and otherwise, more perhaps will 
arise than you thought of, but first take advantage of the 
matters of fact, and leave matters in law, which always arise 
upon the matters in fact, ad ulhmum, and never at first demur in 
law, when, after trial of tlie matters in fact, the matters in law 
(as in this case it was) will be saved to you ” (The Lord Grom- 
welVs Case, (1581) 4 Rep at p 14.) This advice, though more 
than three hundred years old, is as sound now as it was in the 
days of Queen Ehzabeth, in fact, owing to the hberal powers of 
amendment given by the Judicature Acts, its value has increased 
rather than diminished Bindley, J , lays down the same rule in 
StoJees V Gramty 4 0 P D. at p 28 “If the defendant wants to 
avail himself of his point of law in a summary way, he must 
demur, but if he does not demur, he does not waive the objection, 
and may say at the trial that the claim is bad on the face of 
it ” (And see ante, p, 169 ) If, then, the facts are likely to 
prove in your favour, you should not, as a rule, apply under Order 
XXV r. 2 But if at the trial you will be compelled to admit 
that you have no case on the merits, then by all means take 
advantage of any point of law you can 

(3 ) Amending y'our Opponent's Pleading 

Under rule 27 of Order XIX., a Master at Chambers may 
order to be struck out or amended any matter in any pleading 
which may be unnecessary or scandalous, or which may tend 
to prejudice, embarrass, or delay the fair trial of the action 
But it is not easy to obtain an order under this rule. One 
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2. On June 3rd, 1911, tlie plaintiff was desirous of buying a 
horse to ride and drive And on that day the defendant offered 
the plaintiE a mare at the price of 120Z , and in order to induce 
the plaintiff to purchase her at that price, the defendant war- 
ranted hei quiet to ride and drive The plaintiff then asked the 
defendant whether this was not the mare which had been sold by 
the defendant to a Mr. Thornton, and which that gentleman had 
returned to the defendant because she was a confirmed kicker. 
The defendant denied tliat the said mare had over been sold to 
Mr Thornton or returned by him, and declared that she was not a 
confirmed kicker, or a kicker at all 

3 The plaintiff was thereby induced to purchase the said mare 
from the defendant, and paid the defendant 120? for her, relying 
on the defendant’s said warranties 

4 The said mare was not quiet to ride or drive She was a 
kicker, and a confirmed kicker. She was the mare which had been 
sold to the said Mr Thornton, and which had been returned by 
that gentleman to the defendant because she was a confirmed 
kicker. 

5 The said maie was of no service to the plaintiff , on the con- 
trary, she twice damaged a dog-cart belonging to the plaintiff by 
her kicking, and rendered it unfit for use. The plaintiff offered to 
return her to the defendant, but the defendant refused to take her 
back, and the plaintiff incurred trouble and expense in keeping 
her. On October 14th, 1911, the plaintiff sold tlie said mare at 
Aldridge’s for 43? , and has incurred expense on the re-sale 

{Fojrticulars of special damage.'] 

And the plaintiff claims ? damages 

No 59 

Wrongful Dismissal. 

1. Prior to April 16th, 1910, the defendant had entered into a 
contract with the S Local Board for the construction of a reser- 
voir, &c , on 

2 On April 16th, 1910, the defendant engaged the plaintiff as 
manager for tfie completion of the said contract and of all works 
connected therewith at a weekly salary of 3?. lOs from that date 
until the final settlement of accounts in respect of the same 
between the defendant and the said Board was effected. 
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h.Q sought no relief on that ground, the allegations -weie struck out as 
scandalous and embarrassing 

Brooking Y Mandalay, 55 L. T. 343, 6 Asp M. 0 13. 

. Mimay y Ejyaom Local Board, (1897) 1 Oh. 35, 75 L. T. 579. 

(4.) Particulars 

But the most usual way of attacking your opponent’s 
pleading is by applying for particulars. 

“ A further and better statement of the nature of the claim 
or defence, or further and better particulars of any matter 
stated in any pleading, notice, or written proceeding requiring 
particulars, may in all cases be ordered, upon such terms, as 
to costs and otherwise, as may be just.” (Order XIX r 7.) 
If, then, either party considers that his opponent’s pleading 
does not give him the information to which he is entitled, his 
remedy is to reinstate the summons for dmections in the 
Master’s list, and apply for further particulars under this rule 

“ The object of particulars is to enable the party asking for 
them to know what case he has to meet at the trial, and so- 
to save unnecessary expense, and avoid allowing parties to be 
taken by surprise.” (Spedding v. Fitzpatrick, 58 Ch D 413 ) 
If your opponent has worded his pleading so vaguely that you 
cannot be sure what his line of attack or defence will be at 
the trial, it is worth while to apply for particulars, even though 
you think you can make a shrewd guess at his meaning It 
is safer to pin him down to a definite story, otherwise it will 
be open to him at the trial to give evidence as to any fact 
which tends to support his vague allegation. {Dean and 
Chapter of Chester v. Smelting Corpwatwn, Ltd., (1902) 
W. N 5, Hewson v Cleeve, (1904) 2 Ir. E. S36.) It is also 
most desirable to ascertain w’hether the plaintiff is relying on 
parol conversations or written documents as amounting to a™ 
misrepresentation or as establishing a contract Always ask 
for particulars of losses, expenses and other special damage, 

O.P. N 
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party has no right to dictate to the other how he shajl ple^d. 
And remember that “nothmg can be scandalous which is 
relevant/’ {Ter Cotton, L. J , in Fisher v Oweriy 8 Ch D. 
at p. 653.) The mere fact that lan allegation is unnecessary 
is no ground for strikmg it out, nor is a pleading embar- 
rassing merely because it contains allegations which are 
inconsistent or stated in the alternative. (Child v Stenningy 
5 Ch. D 695; In re Morgan, 35 Ch. D. 492 ) 

Unless the pleading as it stands is really and seriously 
embarrassing, it is often better policy to leave it unamended, 
you only strengthen your opponent’s position by reforming 
and thus improving his pleading. But be careful in drawing 
the Defence not to aid the defect in the claim in any [way, 
the less said about that part of the pleading the better. 
Do not admit it, if need be, traverse it in so many words, 
but, after such denial, avoid the whole topic, if possible, 
leaving the plaintiff’s counsel to explain it to the judge at the 
trial, if he can 


Illustrahons, 

“ A defendant may claim ca? delito ^ustiUce to liave the plaintiff’s case 
presented in an intelligible form, so that lie may not be embarrassed in 
meeting it.” 

Per James, L. J , in Davy v Garrett^ 7 Cli. 1). at p. 486. 

In an action to enforce tlie compromise of a former action, it is unneces- 
sary and embarrassing for tbe plamtiff to set out m bis new pleadmg all 
the facts on which he relied before , for he will not be allowed to try the 
former action oyer again. 

Knowles v. Roherts, 38 Oh. D. 263 ; 58 L. T. 259 

Allegations of dishonesty and outrageous conduct, &c., are not scan- 
dalous if relevant to the issue. 

CJirtstu y. Christie, L. B. 8 Ch. 499 , 42 L. J. Oh. 544. 

RuberyY, Grant, L E. 13 Eq. 443 ; 42 L. J. Oh. 19 ; 26 L. T 538 

Millington y, Loring, 6 Q B. D. 190 ; 50 L. J. Q. B. 214 

But where a plaintiff m his Statement of Claim made allegations of 
dishonest conduct agamst the defendant, but stated m his Eeply that 
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and for seven days’ further time to plead after such particulars 
are delivered. 

Particulars are now ordered much more freely than in former 
days Look at such cases as Gale v. Reed, 8 East, 80, Shim v 
Farrington, 1 Bos & Pul 640, Burton v Webb, 8 TB. 459, 
Cornwallis v Savery, 2 Burr 772, and Forsyth v Bristowe, 
8 Ex at p. 350 In each of these cases particulars giving the 
information asked for would now at once be ordered “ The old 
system of pleading at common law was to conceal as much as 
possible what was gomg to be proved at the trial.” (Per Cotton, 
L J., 38Ch D 414) Now we play with the cards on the table 

Illustrations, 

If an agreement is alleged generally {e,g , “ it was agreed between the 
plaintiff and the defendant that,” &c ), particulars will he ordered of the 
alleged agreement, statmg its date, and whether the same was verbal oi 
m writing, m the latter case identifying the document. 

Tiirquand v. Fearon, 48 L. J Q. B, 703 ; 40 L. T. 543. 

Where it is alleged that “ the defendant represented to the plaintiff,” 
&c., an order will be made for similar particulars of the alleged 
representation 

SelKjmann v. Young, (1884) W. N. 93. 

So wheie the plaintiff alleged that certam directors had instigated the 
defendant to do something, Kay, J., held that the plaintiff ought to state 
whether such instigation was verbal or m writing, and if verbal by whom 
it was made, and if in writing the date of such writing. 

Briton Medical, &c. Association v. Britannia Fire Association, 
59 L. T. 888. 

In an action for conspirmg to induce certam persons by threats to 
break their contracts with the plaintiffs, the defendant is entitled to 
particulars, stating the name of each such contractor, the kmd of threat 
used in each case,, and when and by which defendant each such threat 
was made, and whether verbally or m writmg ; if in writing, identifying 
the document , but he is not entitled to the names of the workmen in the 
employ of those contractors whom it is alleged the defendant ihreatened 
to ** call out,” 

Temyerton v. Russell and others, 9 Times L. E. 318, 319. 

Where directors plead under the Companies (Consolidation) Act, 1908^ 
s. 84, that they bond fide believed their statements to be true and that they 
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had reasonable grounds for their belief, they -wiU be ordered to deliver 
particulars of the grounds of their belief. 

Alman v Opjpert, (1901) 2 K. B. 576 ; 70 L J. K, B. 745. 

‘Particulars of alleged adultery, specifying tune and place of each act, 
■were ordered in 

Coates V Oroyle, 4 Tunes L. B. 735 ; and m 
Hartopp V. Hartopp^ 71 L. J. P. 78 , 87 L. T. 188. 

Leave will be granted to the petitioner to deliver such particulars even 
though the respondent oppose the application. 

E. V. E, (1907), 23 Tunes L B. 364. 

So paiticulars of cruelty were ordered in 

Bishop V. Bishopi (1901) P 325 , 70 L. J. P. 93 , 85 L. T, 173. 

The defendant in an action foi seduction, applied, before Defence, for 
particulais of the alleged unmoral intercourse. But the Divisional 
Court refused to make any order unless he made an affidavit that he had 
not seduced the girl 

Thomson v. Birhhy, 31 W B. 230, 47 L T. 700; approved in 
Sachs v Spedman, 37 Ch. D at p 304 ; 57 L. J. Oh. 658. 

In a similar case, a Divisional Court declined to follow this decision, 
and ordered paiticulais 

Kelly V Bnggs^ So L. T. Journal, 78. 

But the principle of Thomson v Birldey was followed in 
Kmqht v. Engle^ 61 L. T, 780. 

And in Hanna v Accra, (1896) 2 Ir. B. 226. 

Particulars of the defence of “ inevitable accident were ordered in 
Martin y, M^Taggart^ (1906) 2 Ir. B 120. 

But now see Toppin v. Belfast Corporahon, (1909) 2 Ir. B. 181. 
Rumbold v. L. C, 0., 25 Times L B 541. 

Where a plaintiff claims a lump sum of money he must give particulars 
of the items of which it is composed. 

Philipps V. Philipps, 4 Q. B. D at p. 131 , 48 L. J Q. B. 135. 

Where a bill has been delivered before action, giving items of work 
and labour done, and subsequently a wnt is issued claiming a lump sum 
for such work and labour, the defendant is entitled to particulars showing 
how that lump sum is arrived at by reference to the several items ot 
the bill. 

Hall V. Symons, 92 L. T. Journal, 337. 

Where the plamtiff gives credit for a lump sum, and sues for a balance, 
he must give particulars of the items of which such credit is oompoeod. 
Godden v. Corsfen, 5 0. P. D. 17 , 49 L, J. 0. P. 112. 

N 2 
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Wlienever the plaintiff claims a lump sum for carriage, warehouse refit, 
work and labour done, and money paid, he will be ordered to give the 
items composing such lump sum, and to distinguish which sums arc 
charged for carnage, which for warehouse rent, which for work and 
labour, and which for money paid, and to state when and to whom each 
such payment was made 

See Gunn v. Tucker, 7 Times L B 280. 

• Where, however, the plaintiff, instead of claiming a specific sum, asks 
on reasonable grounds that an account may be taken of the moneys due 
to him, no particulars wiU as a rule be ordered, the object of the action 
bemg to obtam the necessary information from the defendant. 

Auqustxnu 8 ' 7 , Ner^nckx, 16 Oh D. 13 ; 29 W B. 225 ; 43 L. T 458. 

Blackte v. Osmaston, 28 Oh. D. 119 , 54 L J. Oh. 473. 

Merely askmg for an account will not prevent the Court ordering par- 
ticulars; but if the Court sees that an account must be- taken, it will not 
order particulars. 

Kemj) V GoUlerq, 36 Oh. D. 505 , 36 W B. 278 ; 56 L. T 736. 

Carr v. Anderson, (0 A ) 18 Times L B 206. 

Where a railway company sued a customer for the carnage of numerous 
consignments of non, and for other charges connected therewith, the 
company was ordered in the first place to dehver particulars showing the 
price charged for each consignment. Prom these particulars, when 
delivered, it appeared that various consignments were charged at different 
rates, some less and some higher than the maximum rate allowed for 
carriage by the Bailway and Canal Trafi&o Acts, 1873 and 1888. There- 
upon the Divisional Court (Denman and Wills, JJ.), acting on the analogy 
of the provision contained m sub- sect 3 of sect. 33 of the latter Act 
(51 & 52 Vict. c. 25), on June 23rd, 1891, ordered that the plamtiffs do 
furmsh further and better particulars as to each of the several specific 
rates mentioned m the particulars already delivered in the action, distin- 
gmshing the charges for conveyance from the terminal charges (if any), 
and from the dock charges (if any) , and if any terminal charges or dock 
charges be mcluded, specifying the nature and detail of the termmal 
charges or dock charges in respect of which they are made, and that such 
particulars be delivered withm a month, and that there be no stay in the 
meantime.” And this order was upheld in the Court of Appeal, Lindley 
and Pry, L. JJ, (July 30th, 1891). 

London & North Western Rati. Co. v. Lee, 7 Times L B. 603. 

But see Mansion House AssoemUon v. Great Western Rail Co y 
(1895) 2 Q. B.*141 ; 64 L. J. Q, B. 434 ; 72 L T. 523. 

hi some cases the parties are bound to deliver particulars by 
express enactment.. 
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lUmtrations. 

In an action under Lord CamplDeirs Patal Accidents Act, the plaintiff 
must deliver with his Statement of Claim “ a full particular of the person 
or persons for whom and on whose behalf such action shall be brought, 
and of the nature of the claim in respect of which damages shall be 
sought to be recovered.” 

9 & 10 Yict. 0 , 93, s 4 , see Precedent, No. 19. 

In an action for infringement of a patent, the plaintiff must deliver 
with his Statement of Claim particulars of the breaches complained of , 
and the defendant must dehver with his Defence particulars of any 
objections which he intends to ui'ge against the validity of the patent. 

Order LIIIa, rr. 13, 14, 16 — 18, see Precedents, Nos. 64, 92. 

The plaintiff’s particulars must state definitely which of his patents he 
alleges to have been infringed 

Saccharin Corjporation v. W%ld^ (1903) 1 Ch. 410 , 72 L. J. Ch 
270, 88 L. T. 101. 

Any person presenting a petition for the revocation of a patent must 
deliver with his petition particulars of his objections to the vahdity of 
the patent, and no evidence wiU, except by leave of the Court, be 
admitted in proof of any objection of which particulars have not been 
dehvered. 

Order LIIIa. r. 11. 

In an action for infringement of copyright in a book, the defendant 
must give a similar notice of objections if he intends to dispute the 
copyright. See Precedent, No. 90. 

5 & 6 Vict. c. 45, s 16, BuUen & Leake, 5th edn., 872. 

Where m a Probate action “it is pleaded that the testator was not 
of sound mmd, memory, and understandmg, particulars of any specific 
instances of delusion shall be dehvered before the case is set down for 
trial, and, except by leave of the Court or a judge, no evidence shall be 
given of any other mstances at the trial ” 

Order XIX. r. 25 (a). 

There is another advantage in obtaining particulars from 
your opponent. It limits the issue. He is bound by his 
particulars, and cannot at the trial (without special leave, 
whichwill only be granted on terms) go into any matters not 
fairly included therein. (JiVoolUy v. Broody (1892) 2 Q. B. 
317 ) Particulars thus “prevent surprise at the trial, and 
limit inquiry at the trial to matters set out in particulars. 
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They tend to narro'W issues, and ought to he encouraged ” 
(Per Watkm Williams, J , in Thowtson v BuMey, 31 W E. 
230; 47 L. T.700.) 


Illustrations, 

A landlord brought an action of ejectment agamst his tenant, and gave 
as particulars of the breaches of covenant on which he rehed as a for- 
feiture ; “Selling hay and straw off the premises, lemovmg manure, 
and non-cultivation.’* He was not allowed at the trial to give evidence 
that the defendant had mismanaged the farm by over- cropping, or by 
deviating from the usual rotation of ciops He was confined to the 
matters stated in the particulars. 

Doe dem, Winnall v. Broad, 2 Man & Q 523 

In an action brought by a landloid against a tenant for not properly 
cultivatmg a farm according to the course of good husbandry and the 
custom of the country where the farm was situate, the declaration alleged 
that, accordmg to the custom of the country, the defendant ought to have 
had about one-half only of the arable lands in com, one-fourth m seeds, 
and the remainmg fourth m turnips or fallow, and alleged as a bieach 
that the defendant had more than one-half in com, &o , &c. The defen- 
dant pleaded, traversing the custom as alleged in the declaration At the 
tiial the jury found that the custom was not as the plaintiff had alleged, 
but that the farm had been cultivated contrary to the course of good 
husbandry in the neighbourhood —Held, that the plamtiff had tied him- 
self up to the precise custom as alleged in the declaration, and, having 
failed to prove it, was not entitled to recover 

Angerstein v. Handson, 1 Or M & *R 789 , 1 Gale, 8 
And see Harris v Mantle, 3 T. E. 307, ^ost, p. 200 

So, too, whenever any special damage is claimed, but not with sufi&cient 
detail, particulars will be ordered of the alleged damage , eg , if the 
plaintiff alleges that certain customers have ceased to deal with him, 
he will be ordered to state their names This is a veiy useful order, 
for if plaintiff cannot give the names, he will be compelled to strike 
out the allegation of special damage , and the summons should ask 
that it be struck out if such particulars be not dehvered. If he give the 
necessary particulars, he wiE be bound by them , he will not be allowed 
at the trial to give evidence of any special damage which is not claimed 
explicitly, either in his pleading or particulars 

Watson V. Metropolitan Tramway Co , 3 Times L. E 273 
See ante, p. 122 

Whenever damage of any kind is an essential portion of the cause of 
action, it is “special damage” within the meaning of this rule. E.g , 
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particulars have been ordered at Chambers of a general loss of business” 
in a case similar to 

RatcUffeY. Evans, (1892) 2 Q. B. 524; 61 L. J. Q. B. 535; 40 
W. E. 578 ; 66 L. T. 794. 

"Where the plaintiff in an action to restrain the infringement of his 
trade mark alleged that the defendant had induced “ divers persons ” to 
purchase his goods as and for those of the plaintiff, particulars were 
ordered of the names and addresses of such “ divers persons.” 

Humphries v. Taylor Drug Go., 39 Oh. D. 693 ; 37 "W. E. 192 ; 
59 L. T. 177. 

But see Duhe v. Wisden c& Co., 77 L. T. 67. 

It is no objection to an apJ)lication for particulars that the | 
applicant must know the true facts of the ease better than his ^ 
opponent. Ho is entitled to know the outline of the case that 
his adversary will try to make against him, which may be 
something very different from the true facts of the case. His 
opponent may know more than he does; in any event it is 
well to bind him down to a definite story. Particulars will be 
ordered whenever the Master is satisfied that without them the 
applicant cannot tell what is going to be proved against him 
at the trial. 

Again, where the party applying is in other respects entitled 
to the particulars for which he asks, it is not a valid objection 
to his application that if the order be made it will compel the 
party giving them to name his witnesses, or otherwise to 
disclose or give some clue to his evidence. If the only object j 
of the summons be to obtain particulars of the evidence on the 1 
other side, it should of course be dismissed as an improper i 
application. (Temperton v. Rmsell, 9 Times L. E. p. 320.)* 
But where the information asked for is clearly necessary to 
enable the applicant properly to prepare for trial, or where 
in other respects the application is a proper one, the informa- 
tion must be given, even though it discloses some portion of 
the evidence on which the other party proposes to rely at the 
trial {Mamiott ^ . Chamberlain, 17 Q. B. D. 154, 161; 
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Zierenherg v. Labouchere, (1893) 2 Q. B. at pp. 187, 188, 
Bishop V Bishop, (1901) P 325), and even where the plaintiff 
is privileged from producing documents which would disclose 
such evidence {Milbank v. Milbcmk, (1900) 1 Ch. 376). ' 

In certain cases, a party who is ordered to give particulars 
is allowed, before giving them, to interrogate his opponent or 
to obtain discovery of documents (Whyte v. Ahretns, 26 
Ch D 717, Leitoh^ Abbott, ZlCh D. 374 ) It is good 
practice and good sense that where the defendant thWS’Thc 
iacEs and the plaintiffs do not, the defendant should give dis- 
covery' before the plaintiffs deliver particulars ” (Ber 
"Bowen, L. J , in Millar v Harper, 38 Ch D at p. 112, 
Edelston v Bussell, 57 L. T 927 ) But no hard or fast 
rule can be laid down to determine when particulars should 
precede discovery or discovery should precede particulars. 
Each case will depend on its own circumstances (Waynes 
Merthyr Co. v Badford, (1896) 1 Ch 29 ) 


Illustrations. 

A hne can be diawn, thougb sometimes only with difficulty, between 
req[uiring a plamtiffi to make a sufficient statement to prevent the 
defendant bemg taken by sm prise at the trial, and req[uiring him to dis- 
close the evidence on which he intends to rely Thus, where the plaintii¥ 
alleged that the defendants “knew or ought to have known, and must be 
taken to have known, the improper motives which actuated the directors,” 
the defendants apphed for particulars, stating what were the alleged 
improper motives, and how and in what manner they were known to the 
defendants Kay, J , made an order for particulars of the alleged 
improper motives which actuated the directors, but dechned to make the 
rest of the order asked for 

Briton Medical, <&c Association y, Britannia Fire Association, 39 
L. T 888 

In any action of slander or slander of title, the defendant is entitled to 
particulars of the times when, and the persons to whom (and in some 
cases of the places where), the alleged slanders were published, if such 
details are not given m the Statement of Claim. 

Roselle v. Buchanan, 16 Q. B. D 656, 55 L. J. Q, B. 376; 34 
"W. E, 488 , extending the decision in 
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Bradbury y. Cooper, 12 Q,. B. D 94 , 53 L. J Q, B 558. 

Roche V Meyltr, (1896) 2 Ir E. 35. 

Each publication is a separate cause of action, and the defendant is 
therefore entitled to this information, although the plaintiff may thus be 
compelled to name some ot his -witnesses. 

Humphries y. Taylor Drug Co., 39 Oh. D 693 , 59 L T. 177. 

If a libel be contained in a letter or other piiyate document, the name 
of the person to whom each publication was made, and the date of such 
publication, must be stated in the pleading. This, howeyer, is unneces- 
sary ID the case of a newspaper, prospectus, handbill, or other document 
widely disseminated A person libelled m a newspaper cannot be 
expected to tell the proprietor the names of all who take his papei 
That would be oppressive 

BriUsh Legal and United Provident Assurance Co. v. Sheffield, 
(1911) 1 Ir. E. 69 

Davey y. BentincK, (1893) 1 Q. B. 185, 62 L. J. Q. B. 114, 41 
W E. 181 , 67 L. T. 742 

llavard v Corbett, 15 Times L E 222 

Nor can a plaintiff be compelled to give the names of the persons 
passmg in the street at the time an alleged slander was uttered. 

Wnigard y. Cox, (1876) W N 106. 

Where a slander was uttered in a public room, the plaintiff was ordered 
to give the best particulars he could of the names of the persons present 
at the time 

Williams V Ramsdale, 36 W. E. 125. 

Roche V Meyler, (1896) 2 Ir E. 35 

If no facts be stated in a plea of justification, particulars will be 
ordered of the facts upon which the defendant intends to rely at the trial 
in support of that plea, unless the charge is specific and precise. 

Cordon Gumming y. Green and others, 7 Times L. E 408. 

Foster y. Perryman, 8 Times L. E. 115. 

Zierenherg\ LaboucJiere, (1893) 2 Q B. 183, 63 L J Q,. B. 89. 

Emden y Burns, 10 Times L. E. 400 

So, particulars will be ordered of the facts on which the defendant will 
rely in support of his plea of fair comment. 

Bighy y. Financial News, Limited, (1907) 1 KB. 502. 

And discovery -will be limited to the issues as narrowed by the parti- 
culars dehyered. 

Yorkshire Provident Go. y Gilbert, (1895) 2 Q. B 148; 72 L. T 
445. 

Arnold and Butler y Bottomley, (1908) 2 K. B. 151 , 77 L. J. 
K. B. 584, 98 L. T. 777 
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And the particulars delivered must go to 3 UBtify the charges made in 
the libel or slander, and not some other collateral imputation. 

Wernlw , Beit tfc Co, v MarJcham, 18 Times L. E 143, 763 

When a plaintifE claims, as heir, he should in his Statement o£ Claim 
show how he is heir, if he does not, he must give paiticulars of his 
descent 

Palmer v. Palmei , (1892) 1 Q. B. 319, 61 L. J. Q. B. 236 

BlachUdgeY A7^dcr^o?^, (1893) W. N 112. 

Application for particulaxs must be made with reasonable 
promptitude {Gtowaud v. Fitzgerald, 37 W. E 265 ) But 
the mere fact that the defendant has already delivered his 
Defence is no waiver of his right to particulars of the allega- 
tions in the Statement of Claim {Sachs v Spellman, 37 
/cirD 295.) 

It is no hardship on a party who has a good oase to be 
ordered to give particulars It is often a benefit to him, for 
it compels him to get his case up' carefully in good time 
before the trial It is also sometimes an advantage to have 
full particulars of his grievance, loss, expenses, &c., clearly 
stated in black and white, and laid before the judge with the 
pleadings. 

At the same time, particulars will not be exacted where it 
would be oppressive or unreasonable to make such an order, 
as where the information is not in the possession of either 
party, or could only be obtained with great difficulty, or where 
the particulars are not applied for till the last moment. An 
order is often made for “ the best particulars the plaintiff can 
give.” 

|j As a rule, particulars will only be ordered of an affirmative 
II allegation. One cannot give particulars of a mere, traverse 
I or of a joinder of issue. 

Illustrations. 

A declaration alleged that the plamtiff was chosen and nominated a 
knight of the shire by the greater number of the foity-shiUing freeholders 
present. It was objected that the plaintiff does not show the certamty 
^ of the number. But it was held that the declaiation was good enough, 
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•withojit showing the numher of electors, for the election might be 
made by voices or hands, or by such other way wherein it is easy to 
tell who has the ma 3 ority and yet very difi&cult to know the certain 
number of them.” And it was laid down that, to put the plamtiff “to 
declare a certamty where he cannot by any possibihty be presumed to 
know or remember the certainty, is not reasonable nor i equisite in our la'^.” 

BucMey v Rite Thonias (1554), Plowd. 118 
In an action for malicious prosecution the plaintiff alleged that the 
defendant had prosecuted without any reasonable or probable cause The 
defendant admitted that he prosecuted the plaintiff, but denied that he 
did so without reasonable or probable cause. The plamtiff apphed for 
particulars of the defendant’s reasonable and probable cause, but this 
application was refused. The Court did not see its way to order par- 
ticulars of a traverse of the absence of something, without the help of 
an affidavit. 

Roberts V. OiveUf 6 Tunes L. E. 172, 54 J. P 295 
If the allegation in the Defence had been drafted affirmatively, e g , 

‘ ‘ the defendant had reasonable and probable cause for prosecuting the 
plaintiff,” an order for particulars would peihaps have been made 

See Mure v Koye, 4 Taunt. 34. 

Where the defendant on the face of his pleading disputes all the items 
of the plaintiff’s claim, he cannot be made to give particulars stating 
which of them he really disputes. Where he alleges that all the prices 
charged b}^ the plaintiff are unreasonable and excessive, he cannot be 
ordered to state to which items he objects. 

James v Radnor County Council, 6 Times L. E. 240 
Where the plamtiff has only one cause of action, but his claim consists 
of many items, and the defendant has paid money mto Court generally to 
the whole claim, he will not, as n rule, be ordered to specify in respect of 
which items the payment into Court has been made. “It would be very 
unjust to make the defendant particularise how much he had paid mto 
Couit in respect of each item.” Fei' Bramwell, L J., m 

Parawe v Loibl (C. A.), 49 L. J. C. P. 481 , 43 L. T. 427 

Orient Steam Co^ v. Ocean Insurance Co , 34 W. E. 442. 

Hennell v. Davies, (1893) 1 Q. B. 367 ; 62 L J. Q, B. 220. 

The James Tucker, <fcc Go v. Lamport and Holt (1906), 23 Times 
L E 10 

But the Court has a discretion in the matter, and m special ou'cum- 
stances wiE older such particulars. 

Boulton V. Houldcr, 19 Times L E 635 ; 9 Com Cas 75 
Particulars wiU not be ordered of any immaterial allegation 

Gibbons v. Norman, 2 Tunes L E. 676. 
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The party who has obtained an order for particulars ghall, 
unless the order otherwise provides, have the same length of 
time for pleading after the delivery of the particulars that 
he had at the return of the summons. (Order XIX. r' 8 ) 
But an order for particulars does not otherwise operate as 
a stay of proceedings, or give any extension of time, and 
rule 8 does not apply when a ‘‘peremptory'' order has 
been made for the delivery of the pleading within a specified 
time. {Falck v 'Axthelm, 24 Q. B. D 174 ) Where it 
is the plaintiff who is ordered to give particulars, it may be 
made a term of the order that the action shall be dismissed, 
unless the particulars be delivered within the time named in 
the order (Davey v Benhnck, (1893) 1 Q B 185 ) 

It sometimes happens that a party who, in compliance 
■with an order, has given all paiiiiculars then within his 
knowledge, subsequently discovers new matter which he 
desires to add to the particulars already delivered In such 
a case the safer course is to apply for leave to deliver 
further particulars. For without such ’leave he has strictly 
no right to add anything to those already delivered and by 
which he is bound (Yorkshire Provident Co. v Gilbert, 
(1895) 2 Q. B 148, Emden v Burns, 10 Times L K 400.) 

Amending your own Pleading 
Now look at home Your opponent may have raised some 
well-founded objection to your pleadmg In that case you 
had best amend at once before it is too late 

A party has generally little diflBculty in obtaming leave to 
amend his own pleadings, provided his application is not left 
to so late a stage of the proceedings that to allow an amend- 
ment then would be unjust to his opponent “Whenever a 
Statement of Claim is delivered, i 
alter, modify, or extend his claim ^ 

o f the indors e ment of the writ " (Order XX. r. 4 ) And 
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3 The plaintiff entered into the employ of the defendant and 
served him as such manager until he was wrongfully dismissed, as 
hereinafter mentioned, and was and is, as the defendant well 
knew, ready and willing to continue to serve the defendant as such 
managei until such final settlement of accounts is effected 

4 Yet the defendant, on October 8th, 1910, gave the plaintiff 
one week’s notice to quit his employment, and wrongfully dis- 
missed tlie plaintiff from his post of manager, and refused to 
retain the plaintiff in his service after October 15th, 1910, al- 
though the final settlement of accounts has not yet been effected 
between the defendant and the said Board 

5 The plaintiff has thereby lost the salary which he would have 
derived from continuing in the defendant’s service, and has been 
unable to obtain another situation, and has remained unemployed 
from that date until now 

6 While the plaintiff was in defendant’s service the defendant 
did not pay him the agreed weekly salary of 3^ IO 5 regularly or 
at all, and the sum of 242 10s was, on October 15th, 1910, and 
IS now, due and payable to the plaintiff by the defendant for 
arrears of salary 

And the plaintiff claims — 

( 1 ) 2002 damages 

(li) 242 10s for arrears of salary to October 15th, 1910 


No 60 

Points of Claim in a Oommeucial Case 

1 The defendant cliarlered tho plaintiff”s ship by charter dated 
May 1st, 1911 

2 La} days began at the port of loading on June 1st, 1911, 
when the ship entered the Avonmouth dock, and expired on 
Jxmo 10th, 1911 But the ship was not loaded till June 20th 

The plaintiff claims 2002 , being ten days’ demurrage at 202* 
a day 
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the plaintiff may without any leave am^end his Statement o£ 
Claim, whether indorsed on the writ or not, once at any time 
before the expiration of the time limited for Keply, or, if no 
Keply be ordered, within ten days from the delivery of the 
Defence (Order XXVIII. r 2; and see Roberts v Plant, 
(1896) 1 Q B 697, ante, p 58 ) But these rules do not 
enable the plaintiff to add new parties or to increase the 
total amount claimed on the writ. For any such amendment 
leave is necessary, which can be granted in a proper case 
under Order XVI. r 11, or Order XVII rr 2 and 4, or 
Order XXVIII r 1 And a plaintiff will not be allowed to 

amend by setting up fresh claims in respect of causes of action 
which since the issue of 'the writ have become barred by the 
Statute of Limitations (Weldon v. Neal, 19 Q B D 394 ) 
Where the action has been brought on a substantial oause of 
action, to which a good defence has been pleaded, the plaintiff 
will not be allowed to amend his claim by including in it, 
for the first time, a trivial and merely technical icause of 
action, which such d.efenoe may not cover {Dillon v. BalfoKr, 
20 L B,. Ir. 600 ) In some cases the plaintiff may amend 
by adding a new defendant. {Edivard v Lowther, 45 L J 
C P. 417 ) But a defendant cannot, as a rule, make a third 
person a defendant without the plaintiff’s consent {McCheane 
V. Gyles, (1902) 1 Oh. 911; Montgomery v. Foy, Morgan d 
Co , (1895) 2 Q B. 321 ) A defendant, too, may amend 
a counter-claim or set-off (bu t not his Defenc e) without any 
leave, provided he does so before the expiration of the time 
allowed for answering the Reply and before isuch answer 
(Order XXVIII. r, 3 ) To amend his Defence he must always 
obtain leave. In all these cases, the party amending must 
pay all costs occasioned by the amendment, unless the Master 
orders otherwise. (Order XXVIII. r. 13 ) 
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STATEMENT OF CLAIM 

A Statement of Claim should state the material facts upon 
which the plaintiff relies and then claim the relief he desires 
As “pleadings now are to be merely concise statements of the 
facts which the party pleading deems material to his case,” it 
\J IS unneoessaiy to particularise the form of action in which 
the relief would in former days have had to be sought To 
state what form the plaintiff’s right takes is to state. ,a con- 
clusion of law’, and it is always unnecessary now for either 
party to state conclusions of law in his pleading, the Court 
will draw the proper inference from the facts alleged 
{Eanmer v. Flight, 24 W K. 346, 35 L T 127 ) 

“Forms of action” are in fact abolished it is now no longer 
necessary to state either on the writ or on the pleadings w’hether 
tho plaintiff is suing in trespass or on the case, in detinue or in 
trover This is a most important alteration Formerly, every- 
thing turned on the form of action in which the plaintiff elected 
to sue There were only so many “forms of action"' recog- 
nised by the Court, and every plaintiff had to pin himself down 
to one of these If he selected the wrong one, he 'would in the 
end be non-suited and have to pay the defendant’s costs, although 
an action would have lain if the declaration had been differently 
drawn If he sued on a money count and it turned out that there 
was a special contract, he was non-suited, and had to pay the costs 
of the first action before he could bring another on the special 
contract (See White y Gt W Rail Co , 2 C, B. N S 7 ) 
Again, if he sued in trespass and trespass did not lie, the plaintiff 
was non-suited, although trover or detinue would lie. In all (he 



STATEMENT OF CLAIM. 


191. 


old reports the form of action is usually stated first in capitals 
And the Court never decided that no action lay on such a set of 
facts, but only that the action did not lie in that form Hence in 
sorne cases it was only by a costly process of elimination that a 
plaintifi! could ascertain for certain which was his proper legal 
remedy In 1875 there were seven different forms of personal 
actions* debt covenant, assumpsit, detinue, trespass, trespass on 
the case, and replevin, there were three real actions * dower, writ 
of right of dower, and quare impedit, and one mixed action 
ejectment And each form of action (except that last nientionedf^ 
had its appropriate form of declaration, one of these forms, and 
only one, had to be pleaded 

This strictness had undoubted advantages It taught barristers 
to be precise And to this day it afiords one of the best means of 
testing a point of law Ask a lawyer of the old school whether an 
action would lie, if one guest at a shooting paity shot another by 
accident through the hedge, there being no negligence on the part 
of eithot, and he will approach the question by asking himself, 
would trespass lie^ or must the injured man sue in case^ But it 
was clearly bad for the suitors, who deserve some consideration, 
and it has accordingly been abolished Each party now states the 
facts on which he relies, and the Court will declare the law arising 
upon the facts xdeaded If on those facts the plaintiff would liavo 
been entitled to recover in any form of action, he wiU now recover 
in the action which he has brought (See Kelly v Metropolitan 
By Co , (1895) 1 Q B at p. 946 ) 

There are only two ceuses now in which a plaintiff can deliver 
a Statement of Claim without an order giving him leave to do 
so Both are before appearance 

(i ) Where the writ is specially indorsed under Order III. 
i\ 6 In that case “no further Statement of Claim 
shall be delivered, but the indorsement on the writ 
shall be deemed to be the Statement of Claim ” 


* The other real actions had been abolished by the 3 <& 4 Will IV. 
c. 27, 

t Erom 1852 to 1875, there were no pleadings in ej'ectment; but the 
plaintiff often had to dehver particulars. 
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(Order XX r. 1 (a) ) If tte plaintiff desires^ in 
any way to add to or vary the statement indorsed 
on his writ, he must deliver an amended Statement 
of Claim, which he can do once without leave 
(Order XXVIII r 2 ) 

Where the action falls within Order XIII i 12 {ante, 
p 6), and the defendant has not appeared There 
the plaintiff can, and must, without leave, file a 
Statement of Claim He must do so, even where 
he has indorsed his writ for trial without pleadings 
{^reene v St John's Mansions, Ltd , (1900) 
W. N 9.) 

In every other case the plaintiff must obtain leave before 
he can deliver a Statement of Claim An order giving 
him such leave may be made under Order XIII r 5, or 
Order XVIIIa r.3, or Order XXX r 1 or r. 8. It generally 
names a time withm which the Statement of Claim is to be 
delivered. If, however, the order is silent on this point, the 
Statement of Claim must be delivered within twenty-one days 
from the date of the order, unless the time be extended by a 
subsequent order or by consent. (Order XX r. 1.) 

Parties 

Before drafting a Statement of Claim, counsel must care- 
fully consider whether all necessary parties have been brought 
before the Court, and also whether it was necessary to bring 
before the Court all the parties named on the writ He has 
to show in his pleading a right of action in every plaintiff, 
and a liability on the part of each defendant. A mere mis- 
nomer on the writ can be amended without leave in the State- 
ment of Claim But if it is desired to strike out a plaintiff or 
to add a fresh plaintiff or defendant, an application must be 
made under Order XVI rr 11 and 12, and strictly the mit 
should be amended too For the Statement of Claim and the 
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writ should correspond “ m the names of the parties, in the 
number of the parties, and m the characters in which they 
sue and are sued ” The plamtiff can, however, discontmue 
the action against any one or more of the defendants or 
withdraw any part of his complaint without any summons, 
merely by giving a notice m writing under Order XXVI, r 1. 
He must, of course, pay the costs occasioned by the matter 
so withdrawn The Statements of Claim, delivered' to the 
other defendants, who are kept as parties to the action, must 
be identical in them contents. If any party sues, or is sued, 
in a representative character (e g , as trustee in a bankruptcy, 
or as executor of a will) this fact must be stated in the title 
or heading of the Statement of Claim, as well as on the writ. 
{In re Tottenham^ (1896) 1 Ch 628 ) 

Illustratimis 

If any party to the action is improperly or imperfectly named on the 
•writ, the misnomer should be corrected in the Statement of Claim, by 
inseitmg the right name with a statement that the party misnamed had 
sued or had been sued by the name on the wnt, e q , “John William 
Smythe (sued as ‘ J. M Smith ’).” The defendant can take no advantage 
of such an alteration , pleas m abatement for misnomer were abohshed as 
long ago as 1 834. 

But where a defendant has executed a deed by a wrong name, it is 
right to sue him by the name in which he executed it. 

See WilhamB v. Bryant, 5 M. & W 447. 

Mayor of Lynnes Case, 10 Eep 122 b 

Joindeit of Causes of Action. 

Subject to the rules of Orders XVI and XVIII (as to -which 
see ante, p 23), th© plaintffi maj unite in one action several 
causes of action -without leave; so long as such joinder does 
not involve the addition of fresh parties. And he ought to 
join in the on© action all causes of action -which can con- 
veniently be tried together, and so save costs. 

Strictly, a plaintiff may not include in his Statement of 
Claim a new and independent cause of action of which there 
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IS no hint on his wtit It is true that in a general indorse- 
ment it is not necessary to set forth ‘‘ the precise ground |Of 
complaint, or the precise remedy or relief to which the 
plaintiff considers himself entitled ” (Order III r. 2 ) 
Hence '‘whenever a Statement of Claim' is delivered, the 
plaintiff may therein alter, modify, or extend his claim 
without any amendment of the indorsement of the writ,” e g , 
by claiming further relief . (Order XX r 4, Large y Large, 
(1877) W, 198, Johnsm v. Lalmer, 4 0 P 'D 258 ) But 
this does not entitle him to add a new and totally different 
claim, except by leave (Cave v. Crew, 62 L. J Oh. 530, 
United Telephone Co V Tasker, 59 L. T 852 ) On the 
other hand, if a plaintiff in his Statement of Claim' omits ,all 
mention of a cause of action or a claim for relief which is 
stated on his writ he will be deemed to have elected to abandon 
it (Cargill v Bower, 10 Ch D p 508; followed by 
Swmfen Eady, J , in Lems d Leivis v Dvmford (1907), 
24 Times L. E. 64.) 

A plaintiff may only mclude in his Statement of Claim 
causes of action which existed at the date of writ He can 
recover damages accruing smce writ from a cause of action 
vested in the plaintiff before writ. (Order XXXVI r 58.) 
But he cannot claim damages m respect of a cause- of action, 
which has vested in him smoe the date of the writ against 
the same defendant. If he wishes to do that, he must issue 
a second writ, and then* apply to have the two actions co-n- 
solidated, if they can conveniently be tried together 

A plaintiff should always avail himself of all his causes of 


* formerly only the defendant could apply to have two or more actions 
consolidated , hut now either party may do so. (Martm v Martin, (1897) 
1 Q, B 429 ) A plamtifp cannot, however, apply to have actions against 
different defendants consolidated, without the consent of all parties, unless 
the issues to he tned are precisely similar. [Lee v Arthur (1908), 100 
L T. 61.) 
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action, and join as many of them as he can m one action 
(Eg,, he should set out every covenant that there is any 
ground for believing broken, and allege every available 
breach of such covenant.) But the facts upon which each 
claim is founded should, so far as possible, be stated separately 
and distinctly. (Order XX. r. 7 ) 

Illmt) aUons 

A repairing lease generally contains tkree concurrent covenants as to 
repairs — 

(a ) A general covenant to repair 

(b ) A covenant to repair on three months’ notice. 

(o ) A covenant to paint the outside once in every three years, and the 
inside once in every seven years 

Each of these is distinct and severable fiom the others, and every 
bleach of any one of them is a separate cause of action * therefore set out 
all three and allege that each is broken, as you may van on one, though 
you fail on the others. See Precedent, No 51. 

If the plaintilf sues the defendant for fraud and pioves negligence, he 
cannot recover , hence it is advisable, in such a case, to plead neghgence 
in the alternative. 

Connecticut Fire Insurance Co v. Kavanagh, (1892) A. 0 473; 

61 L. J P. 0 50 , 67 L T. 508. 

Sometimes a plaintifE must elect between a claim for damages and a 
claim for an injunction 

Cent V. Harrison, 69 L T 307. 

By a deed of submission the defendant covenanted to perform the 
award when made, and also to do nothing to prevent the arbitrators from 
making their award. The plaintiff sued on the award, alleging that the 
defendant had not performed the award in this, that he had not paid the 
sum awarded The defendant pleaded that before the award was made 
he had by deed revoked the authority of the arbitrators, The Court held 
that the defendant was entitled thus to revoke the authority of the 
arbitrators (as the law then stood , it is otherwise now * see sect. 1 of the 
Arbitration Act, 1889), and that the plea was an answer to the breach 
alleged, and gave judgment for the defendant But at the same time 
they pointed out that the defendant’s conduct in thus revoking the 
authority of the arbitrators was a clear breach of the defendant’s covenant 
not to prevent them from making their award, and that the piamtifE 
would have won the action if he had alleged that as a breach. 

Marsh v. Bulteel, 5 B. & Aid. 507. 

o 2 
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It IS often desiral)le to commence a Statement of Claim with 
some mtroduotor j averments stating wlio the parties are, what 
business they carry on, how they are related or connected, and 
other surroundmg circumstanoes leading up to the dispute. 
These are called matters of indiwementy because they explain 
what follows, though they may not be essential to the: cause 
of action A good pleader always reduces such prefatory state- 
ments to a mmimum, and states them as concisely as possible 
Next should come the essential portions of the claim, ^ e , the 
statement of the plaintiff’s right which he alleges has been 
violated, and then the statement of the breach or wrong com- 
plamed of Then comes the allegation of damage, and last the 
claim for relief 

This order should always be followed, in spite of the precedents 
set out in Appendix C to the rules of the Supreme Court of 1883 
What can be more illogical than such a Statement of Claim as 
Appendix C , s v , No 10 The plaintiJS has suffered damage by 

breach of promise by the defendant to marry her on the day 

of ” ? Here we have first the damage, then the breach, and 

last of all the promise Surely this is “ putting the cart before the 
horse ” See Precedent, No 49 

Tort 

In an action of tort it is unnecessary to set out the right 
which has been violated in cases where that right is not peculiar 
to the plaintiff in any way, but is one possessed by every liege 
subject. Thus, m actions of libel, slander, false imprisonment, 
or assault, the claim is merely a statement of a wrong. In 
other oases where the plaintiff claims a special right in himself 
(a ^ , an easement, or copyright), the right must be stated with 
all due particularity This is specially so in actions for the 
recovery of land (See ante, p 123.) And remember that it is 
not BuflSoient to allege m a pleading that a right, or a duty, or a 
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liability exists, but the facts must be stated which give nse to 
such right or create such duty or liability {Ante, p 85 ) 


* Illiistrat'ions 

Where a plaintiff claims a light of way he must define the comse of the 
path, state its termm'i, and show how the right vested in him, whether by 
prescription oi giant , but he is not bound to name the parties, or give 
the precise dates of lost giants 

Eaius V Jenkins, 22 Ch D. 4S1 , 52 L J. Oh 437 

Farrell v. Cooqan, 12 L B. Ir. 14. 

Pledge v. Pomfret, 74 L. J Ch. 357 , 92 L T 560. 

Palvier v. Ouadagm, (1906j 2 Oh. 494, 95 L T 258, 

In an action of hbel or slander the precise woids complamed of are 
material, and they must bo set out verbatim in the Statement of Claim. 

Hairis V Warre, 4 0. P. D. 125 . 48 L. J CP. 310, 27 W E. 
461 , 40 L T. 429. 

And see the lemarks of Loid Esher, M. E., in Darby shire v 
Leigh, (1890) 1 Q B. at p 557 

In an action of slander you should always aver, wherever there is any 
ground foi doing so, that the words were spoken of the plaintiff m the 
way of his trade A foundation should be laid for such an averment by 

alleging m paragraph 1 that “the plaintiff is a , carrying on 

business at , &c ” 

Foulger v. Newcomb, L. E. 2 Ex 327, 36 L. J. Ex. 169,* 15 
W E 1181, 16 L T 595 

Contract 

Where the action is brought on a contract, the contract must 
first bo alleged, and then its breach. It should clearly appear 
whether the contract on which the plaintiff relies is express or 
implied, in the latter case the facts should be briefly stated 
from which the plaintiff contends a contract is to be implied 
(See Order XIX rr 20, 24, and Order XXI. r. 3.) If ,the 
contract be by deed, it should be so stated, if it he not by 
deed, then a consideration must be shown, which must not 
be a past consideration. 

Wherever the contract sued on is contained m a written 
instrument, the pleader should stortly state what he conceives 
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to be its legal effect, he should not set out the document itself 
verbatim unless the precise words of the document, or some 
of them, are material. (Order XIX. r. 21.) It will be for the 
defendant, if he disputes the legal effect attributed to it hj 
the plaintiff, to state his own version of the document, or, 
if ho thinks fit, to set it out verbatim in the Defence, with an 
allegation that this is the contract referred to in the Statement 
of Claim. 

The actual contract which was in force between the parties 
at the date of breach should be the one alleged. There is no 
need to go into ancient history. If there have at different 
times been different agreements between the parties, it is 
unnecessary to set out the origmal terms which have been 
dispensed with It is sufficient to state the modified contract as 
it stood when the plaintiff’s right of action attached (Boone 
V. Mitchell, IB & 0. 18, Carr v. Wallachian Petroleum Co., 
L. R. 1 0. P 636.) And oontmgencies need not be stated, 
if the events upon which they were contingent never happened, 
for so they do not affect the plaintiff’s right or title 
I It is no longer necessary for a plaintiff to allege generally 
the performance of all conditions precedent, as was customary 
before the J udicature Act Such an allegation is now implied 
in his pleading by Order XIX. r 14 Where, however, the 
plaintiff IS conscious that he has not performed a condition 
precedent, and has a good excuse for such non-performance, 
he should in his Statement of Claim state the condition, the 
non-performance and the facts which afford bim his excuse, 
e g , that the defendant prevented or discharged him from 
performing it. 

If either the consideration or the promise is in the alterna- 
tive, this should be stated according to the fact. If the 
promise or covenant sued on contains an exception or proviso! 
qualifying the defendant’s liability, such exception or proviso 
should be stated; for it would be mcorrect to state the contract 
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as .an absolute one But if the promise or covenant sued on 
IS absolute in itself and contains no exception or proviso, and 
no reference to. any exception or proviso, it may be stated as 
an absolute contract, although there may be m a distinct part 
of the deed or instrument a proviso defeating or qualifying it 
m certain events For such proviso is in the nature of a 
defeasance, and must be set up' by the defendant if the facts 
permit If, however, the subsequent clause is referred tO' by 
some such words as “except as heremafter excepted,” then 
sltrictly the exception or proviso ought to be set out in the 
Statement of Claim' 


llliLhtraUvnb, 

"When the action is bi ought on a written contract the pleader should 
describe it as a contract in writing, and give its date, and name the paitxes 
to it, so as to identify the document If he merely states, “It was agreed 
between the plamtiff and the defendant,” the defendant will apply for 
particulars. 

Tifvquand and others y, Nearon^ J Q B 703, 40 L T. 543. 

It IS not necessary for him, however, to state expressly that the written 
agreement was signed by the defendant, even though the contract sued on 
be one to which the Statute of Frauds or Loid Tenterden’s Act, or the 
Sale of Goods Act, applies 

y. Hobson, 1 S & S 543 

As to when a plainti:fic should base his claim on a special contiact, and 
when on a quantum mernit oi an implied contract, see Piecedent, No. 50, 
and 

Head v. Baldrey, 6 A & E. 459 , 2 N. & P 217 

White Y Qt W By Co , 2 0 B N. S 7 , 26 L J CP 158. 

The plaintifE sued the defendant for not repaiiing the demised premises 
puisuant to the covenant in his lease, which the plaintrff stated as a 
covenant to “repair when and as need should require”, and issue was 
joined on a travel se of the deed alleged The plaintiff, at the trial, 
produced the deed in proof, and it appeared that the covenant was to 
repail “when and as need should require, and at farthest within three 
months after notice ”, the latter words havmg been omitted in the declara- ' 
tion This was held to be a variance, because the additional words were 
material and qualified the legal effect of the contract. 

HorsefaU v. Testar, 7 Taunt 385 , 1 Moore, 89. 
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Where there are several covenants in the same deed, some of which are 
broken and some not, the plamtiff should, of com se, omit all allusion to 
the covenants which he does not allege to have been broken There is no 
need for him to set out the whole document He should first of all set 
out all the covenants which he alleges have been broken in then order as 
they occur m the deed, and then allege separately the bicach of each 
covenant m the same order. 


'Breach. 

The breach of contraot, of which the plaintiff complainB, 
must be alleged m the terms of the contract, or m words 
co-extensive with the effect or meaning of it. (See Precedent, 
No 61.) If, however, to allege a breach in the very words of 
the covenant would be too general an averment, particulars of 
the breaches should be set out in the pleading But be careful 
m so doing not to narrow unduly the general averment that 
the covenant has been broken 

In averring a breach, ‘‘and” must always be turned into 
“or,” and “all” into “any ” If the contract be to do more 
thmgs than one, the plaintiff must either state expressly that 
the defendant has done none of them, or else set out precisely 
what and how much he has in fact done And generally the 
rules as to traversing {ante, pp 167—161) apply to pleading 
a breach 


TlhistmUons 

Action on a covenant. The breach was thus assigned ‘ ‘ that the defen- 
dant has not used the farm in a husbandhke manner, but on the contrary 
has committed waste ” It was held that the plaintiff could not give any 
evidence of the defendant’s usmg the farm m an unhusbandlike manner, 
if it did not amount to waste. 

Earns v. Mantle (1789), 3 T E 307 

Tins case -was cited ■nitli appi-oval by Mr. Baron Pollock, and acted on 
in the Proj,trty Investment Company of Sootland -v. Lucas & Hon, on 
Apnl 13th, 1886. The learned Bai on said “ The case of 7/an js v jlfhnWf' 
(3 T E 307) was decided by one of the greatest lawyers (Buller, J ) of 
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the day in my early time, and although it^ sounds like a technical decision, 
it is one of the most sensible decisions over made.” 

And see Doc dem. Wiimall v. Bioad, 2 Man & Gr 523 
Avgeistein v. Handson, 1 Cr M & E 789 , 1 Gale, 8 , ante, p 182 
Byrd y Nunn, 7 Ch D 284 , 47 L J Ch 1 , ante, p 163 
GoUette y Goode, 7 Ch. D. 842 , 47 L J. Ch 370 , 38 L T 504 
If the coyenant or promise be in the alternatiye, the pleader must allege 
that the defendant did not do either the one act or the other 
LegliY 6 H &N 165, 30 L. J Ex 25 

If the contract be to pay a sum of money, e <j , oOOZ , the breach alleged 
must be not merely that the defondant did not pay 500? , the plaintiff 
must add the words '' or any part thereof,” or else state how much has 
been paid and giye the defendant credit for that amount, claimmg only 
the balance 

So, again, if the promise be to pay on a particulai day, the plaintiif 
must not merely allege that the defendant has not paid the money on that 
•day , he must add the words “ or at all.” 

If the covenant be to dehyer up certain boats and masts and nets and 
tackle on a certain day, the breach must be assigned that ‘‘ the defendant 
neyei delivered up any of the said boats or masts ot nets ot tackle ” 

Bemages 

As to the allegation of damage, the distinotioii between 
special and general damages nojust be oarefullj observed 
General damage is such as the law will presume to be the 
natural or probable consequence of the defendant’s act. It 
arises by inference of law, and need not, therefore, be proved 
by evidence, and may be averred generally 

Special damage, on the other hand, is such a loss as the 
law will not 'presume to be the consequence of the defendant’s 
act, but which depends in part, at least, on the special 
circumstances of the case It must therefore be always 
explicitly claimed on the pleadings, and at the trial it must be 
proved by evidence both that the loss was incurred and that 
it was the direct result of the defendant’s conduct A mere 
expectation or apprehension of loss is not sufficient And no 
damages can be recovered for a loss actually sustained, unless 
it is either the natural and necessary consequence of the 
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defendant’s act, or such, a ^consequence as he m fact contem- 
plated when he so acted All other damage is held remote 
In many cases, proof of special damage is essential to the 
right of action, in these the writ must not be issued till the 
special damage has accrued, and then it must be alleged with 
special care 

No general rule can be laid down as to the precise degree of 
exactness necessary m a claim of special damage The 
character of the acts themselves which produce the damage, 
and the circumstances under which these acts are done, must 
regulate the degree of certamty and particularity with which 
the damage done ought to be stated and proved As much 
certainty and particularity must be msisted on, both in 
pleading and proof of damage, as is reasonable, having regard 
to the circumstances and to the nature of the acts themselves 
by -which the damage is done. To insist upon less would ber 
to relax old and intelligible prmciples To insist upon more 
would be the vainest pedantry ” {Per Bowen, L. J , in 
Eatchffe v Evans, (1892) 2 Q B. at pp 532, 533 ) And 
remember that a plamtifif who succeeds in recovering general 
damages may yet be ordered to pay the costs occasioned by a 
claim for special damage which he has failed to substantiate. 
(Forster v Farquha^’, (1893) 1 Q B 564 ) 

Matters m aggravation of damages may be pleaded in the 
Statement of Claim, as we have seen already, ante, p. 103 


Illustrations. 

A plamtifO cannot piove that he has lost paitiCTilar customers, unless 
he states their names, either in his pleading or particulars And the 
persons so named must as a rule he called at the tiial to state "why they 
ceased to deal with the plaintiff 

The plamtiff alleged that m consequence of the defendant’s slander she 
had lost several suitors ” This was held too general an allegation , for 

* See Eemoteness of Damage in Odgers on The Common Law of 
England, Vol. II,, pp. 1284 — 1291. 
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the names of the suitors, if there were any, could hardly have escaped the 
plaintiff’s memory. 

Barnes v. Brudhn vel Bruddel, 1 Sid 396, Ventr 4, 1 Lev 261. 

Where a plaintiff claimed generally for loss of his lodgers, he was not 
allowed to prove the loss of a particular lodgei 
Westwood V Cow7ie, 1 Stark 172. 

In an action for nuisance the Statement of Claim alleged that the 
nuisance caused “ loss of sleep, injury to health, and great personal dis- 
comfort to the plaintiff and his family ” Held by Kekewich, J., that this 
was an allegation of general damage only and that the plamtiff could not 
give evidence of any special damage Damages 40s. 

L't'pman v Fnhnan, (1904) W N 139 , 91 L. T. 132 

But in some cases a plaintiff is allowed to allege generally a loss of 
business or custom, and to prove it, without having recourse to particular 
instances, e,g , by showing that his receipts have diminished, or that 
he has done less business, compared with former years, m consequence of 
the defendant’s conduct 

Bossy 5M & Gr 613, 12 L J CP 251 

Ratdiffe v. Evans, (1892) 2 Q, B. 524 , 61 L. J Q.. B. 535 

In an action for an imprisonment, the plaintiff cannot prove as damage 
that he suffeied in health, or was stinted of food m prison, unless he has 
charged it in the Statement of Claim. 

Fettit V Addington, Peake, 62 
Loioden v Goodi ich, Peake, 46. 


Claim for Relief 

Every Statement of Claim must state specifioally the relief 
which the plaintiff claims, either simply or in the alternative 
The same cause of action may entitle the plaintiff to relief of 
different kinds. In addition to claiming the payment of a debt 
or damages, he may ask for one or more of the following kinds 
of relief. — 

(i ) An injunction (p 205) 

(ii.) A mandamus 
(iii.) Possession of land 
(iv.) Delivery up of a chattel. 

(v ) A declaration of right or title (p 209). 
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(vi.) The appointment of a receiver (p 205) 

(vii,) An account 

(viii ) Specific performance pf a contract, &c 

It IS not necessary to ask for general or other relief, for this 
“ may always be given, as the Court or a judge may think just, 
to the same estent as if it had been asked for ” (Order XX 
r. 6.) 

Damages — In an action for unliquidated damages, it is not 
necessary to insert any specific figure as the precise amount of 
damages claimed {per Vaughan Williams, L J , in London cm^ 
Northern Bank, Ltd v George Neimes, Ltd , 16 Times L E 
p. 434, cf Thomp'son r Goold d Co , (1910) A C 409), 
except in a Divorce case (Pegler v Pegler aiid Russell, 85 
L T 649) But where the plaintiff’s claim is liquidated and 
can be ascertained exactly, the pleader should, of course, claim 
only the precise amount, with a sufficient margin for interest, 
if the plaintiff is entitled to any Where he cannot be exact, 
it is wiser to claim too much rather than too little, for if thei 
jury find a verdict for a larger amount than the plaintiff 
claimed, that amount cannot be recowed without , amending 
the record. The judge has power to make such an amendment, 
if he think fit (Order XXVIII r. 1, Beckett v Beckett, 
(1901) P. 85 ) 

Equitable Relief — But while the common law Courts could 
only compensate an injured plaintiff by awarding him damages, 
or ordermg his goods or land to be restored to him, Courts of 
Equity, even where recognizing and enforcing exactly the 
same primary rights and liabilities as the common law Courts, 
applied different remedies to protect and enforce them And 
much of the value of the Chancery system depended upon the 
efficiency of these remedies Where the common law could 
only award damages for a wrong when committed, equity 
could prevent its commission by injunction Where law 
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could only give damages for a breach of contract, equity coulT 
enforce its specific performance Where law could give 
damages for fraud or broach of faith, equity could declare the 
property affected by it to be held in trust for the injured 
party — in fact, to be his property, or insist on an account being 
delivered of all moneys received But now, by virtue of sub- 
sect 1 of sect 24 of the Judicature Act, 1873, every kind of 
equitable relief can be claimed and given in an action in the 
King’s Bench Division And even where it is not claimed, 
yet if the right to it appear incidentally in the course of the 
proceedings, the appropriate relief will be granted. 

Beceiuer — Thus, a plaintiff is, in a proper case, entitled to 
a receiver, even though he has not asked for one on his writ 
or Statement of Claim (Of Salt v. Cooper, 16 Ch. D 544.) 
The Court has jurisdiction to appoint a receiver in all cases 
in which it appeaxs to it to be just or convenient to make such 
an order, although the defendant may be in possession of the 
property (Judicature Act, 1873, s. 25, sub-s 8, Gioatkin v 
B%rd, 52 L J Q. B 263, Foxwell v Tan Grutten, (1897) 
1 Ch 64, John v John, (1898) 2 Ch 573; Cummins v 
Perkins, (1899) 1 Ch 16), and will give the receiver posses- 
sion of the property so far as is necessary for the preservation 
of the plaintiff’s rights {Charrington <& Co , Ltd v Camp, 
(1902) 1 Ch. 386). A receiver is an officer of the Court, 
not the agent of or trustee for the parties {Boehm v Ooodall, 
27 Times L E. 106.) 

Injunction — An injunction should be claimed whenever 
there is any reason to apprehend any repetition of the defen- 
dant’s unlawful act. In such a case it must be averred that 
the defendant threatens and mtends to repeat the unlawful 
act, unless such an mtention is already apparent from the 
nature of the case or the facts pleaded {Stannard v Testry of 
St Giles, 20 Ch D, at p 195 ) To set out circumstances 
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from whida such an mtention can be inferred would be pleading 
evidence. 

Remember that a Statement of Claim supersedes the writ, 
hence if some special form' of relief be claimed on the writ, 
and not in the Statement of Claim, it will be taken that ©o 
much of the claim is abandoned {Cargill v Boic^e^, 10 Ch. D 
at p. 508, 'Lewis S Lewis v Durnford (1907), 24 Times 
L. R. 64 ) 


Account Stated. 

There are two kinds of an account stated — 

(i) Where there are cross demands, ^ e , where A owes B. cer- 
tain moneys and B. also owes A money In such a case, if 
A, and B meet, and either verbally or in writing state an account 
w’ith items on both aides, and strike a balance, and agree on it, 
then, if the balance be in favour of B , B can sue for that balance 
on an account stated. And, pnmd facie^ he can sue for nothing 
else except that balance all his other demands are now extin- 
guished, are in fact paid, and the satisfaction of these is the con- 
sideration for A ’s implied promise to pay the balance It will, 
it IS true, be open to A to show, if he can, that there was a mis- 
take made in the figures, &c , for an account stated is never con- 
'Clusive between the parties But the fact that some of the earlier 
items were barred by the Statute of Limitations is no reason why 
he should not pay the balance agreed on, for such earlier items 
are now paid (Ashby v James, 11 M & W. 542; and see ante, 
P 110) 

(ii) Where the debt is all on one side, so that there are no cross- 
items which can be set off one against the other, and no balance to 
be struck Here all the parties can do, if they meet, is for B to 
add up the various items of A ’s indebtedness to him, and for A 
mournfully to acknowledge that he owes B the total sum One 
would have thought that this would be, at most, a mere admission 
b}' A. of the pre-existing causes of action against himself — a 
useful piece of evidence in any action for the former debts, but 
not in itself a cause of action. It has been decided, however, ihat 
such an acknowledgment or admission of liabiKty is in itself a 
new cause of action; and, for want of a better name, it also is 
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called “an account stated ” (Knowles v Michel, 13 East, 249, 
250* Brown v. Tapscott, 6 M & W 123, 124 ) There must, of 
course, be an existing liability at the time the admission is made 
(Lemere v Elliott, 30 L J Ex 350 ) But, even so, I fail to 
see any present consideration for a new promise to pay (See the 
3 udgraent of Alderson, B , in Ashby v James, 11 M & W at 
p 543 ) And, indeed, an account stated of this kind is not a new 
cause of action for all purposes it does not give the plaintiff 
another six years within which to sue, unless it be an acknow- 
ledgment in writing sufficient to satisfy the 9 Geo. IV. c 14, s 1 
(Jones V Ryder, 4 M & W. 32 ) The old causes of action are 
not extinguished, and the plaintiff can sue on them, and on the 
account stated in the same action (^See Precedent, No 33 ) The 
best instance of an account stated of this kind is an I O U 
This action on an account stated must be carefully distinguished 
from a claim to have an account rendered, as to which see ante, 
p 40, and from the defence that all accounts between the parties 
have been settled, as to which see post, p 231, and Precedent, 
No. 81 


Action on a Bond. 

A bond IS the acknowledgment of a debt in writing under the 
hand and seal of the debtor, who is then called the obligor It 
must be delivered to the creditor, who becomes the obligee Being j 
under seal it requires no consideration to support it, and the 
previous simple contract debt, if any, merges in the bond It 
binds both the real and personal estate of the obligor (11 Geo IV 
& 1 Will IV. c 47, s 2; 44 & 45 Vict c 41, s 59, and see Prece- 
dent, No 48 ) 

Bonds are of three kinds. — 

(i) A “ single bond, '' i.e bond without any condition. Such 
n. bond now is rare. 

(ii) A “ commojijnoimy-bond,” a bond given to secure the pay- 
ment of a sum of money If A borrowed, say, 500 Z from B to 
be secured by A ’s bond, A would, on the face of the bond, ac- 
knowledge that he owed B 1,0001 , but a condition would be 
annexed that if A paid on a day named 500Z , with interest 
thereon at a specified rate, the bond should be void. In early days, 
if the condition was not performed to the letter, the 'whole penal 
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sum (the 1,000 Z ) was at once recoverable Then Equity inter- 
fered, and prevented the creditor from recovering' more tlian he 
was entitled to under the condition Later it was provided by the 
4 & 5 Anne, c 16, that, in the case of a common money-bond^ 
payment of the lesser sum, with interest and costs, should be taken 
in full satisfaction of the bond, although such payment was not 
m strict accordance with the condition But if the arrears of in- 
terest accumulate to such an amount as, together with the prin- 
cipal, to exceed the penalty of the bond, the creditor can claim no 
more than the penalty, either at law (Wilde v Clarkson, 6 T E, 
303, HaUon v. Harrzs, (1892) A C 547), or in equity {Clarke v. 
Seton, 6 Ves 411, Hughes v Wynne, 1 Mylne & Keen, 20), ex- 
cept in special circumstances, as where the obligor has delayed tlie 
creditor by vexatious proceedings {Grant v Grant, 3 Sim 340), 
and even in that case the excess can only be claimed against the 
obligor, not against subsequent incumbrancers {Hatton v 
Hams, supra, but see Kmpev Blair, (1900) 1 Ir E 372 ) It 
was formerly the rule at common law for the plainuff , in an action 
on a common money-bond, to claim on his declaration the whole 
penal sum, and leave the defendant to plead the condition and 
its due performance in reduction of liabihty But no w the plain- 
tiff invariably indorses his writ with a claim merely for the lesser 
sum named in the condition with interest Such a claim can be 
specially indorsed under Order III r 6 {Gerrard v. Clowes,. 
(1892) 2 Q B 11, Strickland v Williams, (1899) 1 Q B 382, 
In re Dixon, (1900) 2 Ch 561 ) The date of the bond, the rate 
of interest reserved, and the period in respect of which interest is* 
claimed, should be stated in the indorsement 
(ill) A bond under 8 & 9 Will III c 11, that is, any bond with 
a condition which is not a common money-bond. Bonds are fre- 
quently given, with conditions avoiding them on the due discharge 
of certain duties or the performance of other specified acts, agreed 
to bo done by the obligor, or by someone for whom he is willing 
to be surety A bond conditioned for the payment of a certain 
sum by mstalments, or for the payment of an annuity, is within 
the statute of Wilham III , it is not a common money-bond 
within the statute of Anne (Willoughby v Swinton, 6 East, 
550. Walcot V. Goulding, 8 T E 126 ) So any covenant with a 
clause making a penal sum payable on breach is within the statute 
of William III In all these cases the whole penalty formerly 
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became due on breach of any part of the condition, and judgment 
might be had and execution issued thereon, subject only to the 
control of a Court of Equity, if the debtor applied to it for rehef . 
But by the 8 & 9 Will III c 11, s 8, any plaintiff suing on such' 
a bond was required to state (or assign) the breaches which had 
been committed by the obligor, and although judgment was still 
signed for the whole penalty, execution was allowed to issue only 
for the amount of damages actually sustained in consequence of 
such breaches, the judgment remaining as a further security for 
the damages to be sustained by any future breach (Hurst v 
Jennings, 5 B & C 650 ) 

In an action on a bond within the statute of William it is still 
open to the obligee to claim the whole penal sum on his writ in the 
old common law way. But the more usual and proper method is 
for him to indorse his writ generally (eg . “ The plaintiff’s claim 

IS upon a bond conditioned not to carry on the trade of a ,” 

or “upon a bond given to secure the payment of an annuity of 

£ ”, E. S C App A III 4), and then, if the defendant 

appears and pleadings are ordered, to deliver a Statement of 
Claim, setting out the bond and condition, stating each breach, 
and claiming damages, as though the bond were an express cove- 
nant by the defendant to do the various acts specified in the con- 
dition The writ cannot be specially indorsed (Tuther v Cara- 
lampi, 21 Q B D 414 ) If the defendant appears, he may pay 
money into Court, but to particular breaches only, not to the whole 
action (Order XXII r 1 ) If the defendant fails to appear, 
“no Statement of Claim shall be delivered, and the plaintiff may 
at once suggest breaches by delivering a suggestion thereof to the 
defendant or his solicitor, and proceed as mentioned in the said 
statute and in 3 cfe 4 Will IV c. 42, s 16 ” (Order XIII r 14 ) 
For the form of a suggestion of breaches, see Chi tty’s Forms, 
13th edit , p 649. Judgment can then be obtained on proof of 
the service of the writ and of default of appearance, and a writ 
of inquiry will issue. A copy of the suggestion of breaches should 
be filed on issuing the writ of inquiry. 

Declarations of Eight or Title, 

In former days, as we have seen (ante, p 191), questions of 
ownership were decided in real actions, questions as to p oases - 

OP. p 
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Sion in mixed actions But the real actions fell into disuse owing 
to the extreme technicality of their procedure, and the mixed 
action of ejectment was used to determine indirectly questions of 
title, under the guise of a decision merely as to the right to posses- 
sion of the property Thus, if both A and B claimed to be seised 
in fee of Blackacre, and B was in possession of the land, A would 
not sue in his own name, for, if he did, he would have to bring* 
a real action He pretended that he had demised Blackacre a 
few days previously to John Doe or Richard Roe, and this ficti- 
tious lessee would obligingly lend his name as plaintiff, and as 
he claimed no title in himself, but only a right to possession 
derived from the lease, he could sue in ejectment, and the action 
would be called Doe deM A v B The plamtiff would plead A ’s 
seism, and the demise to himself : the defendant was not allowed 
to traverse the fictitious demise, but he would deny A ’s seism, 
and so A ’s title to the land would become an issue in the action, 
and be judicially decided (See ‘*A Century of Law Refortn,” 
p 214 ) But suppose both A and B claimed to be heir-at-law 
of C , who w^as admittedly seised in fee of Blackacre, and who 
had granted a lease of it to D for a term which had not yet 
expired, here neither A nor B was entitled to possession as 
agamst D , for the lease to him bound them both Hence neither 
could have recourse to an action of ejectment, some other indirect 
mode of raismg the question would have to be found A would 
sue D for the rent reserved by C , and D would perhaps side with 
B and refuse to pay A the rent, on the ground that B was the 
true heir and had ordered D not to pay it to A But neither 
claimant could obtain a direct decision by itself that he was 
entitled to the reversion on D 'a lease, except in a real action, the 
Court of Chancery would not make a binding declaration of title, 
unless a right to “some consequential rehef ” was shown (Booke 
V Lord Kensington^ 2 K & J 753), and this practice was fol- 
lowed — with some hesitation — ^in the High Court after the passing 
of the Judicature Act, from 1875 to 1883 (Cox v Barker ^ 
3 Ch D 370 — 372 ) But m October, 1883, it was clearly pro- 
vided by Order XXV r 5, that “no action or proceeding shall be 
open to objection, on the ground that a merely declaratory judg- 
ment or order is sought thereby, and the Court may make binding 
declarations of right, whether any consequenti€|,l relief is or could 
be claimed, or not ” And this is now the practice (Hendry v. 
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Tmney, 32 Ch D 355, Elhs v Duke of Bedfoyd, (1899) 1 Ch 
p 515, Honour v Equitable Life Society, (1900') 1 Ch 852, 
SocieU Maritime v Venus Steam Shipping Co (1904), 9 Com 
Cas 289 ) The Court may make a declaration, even where it 
refuses to giant an injunction, or to give any other relief {Llan- 
dudno Urban District Council v Woods, (1899) 2 Ch 705, West 
V Givyjine, (1911) 2 Ch 1 ) And see Precedents, Nos 27, 74 


Replevin 

Eeplevin is the le -delivery to their owner of goods or cattle 
which have been taken from him, uiioii his giving security that he 
will commence and duly pursue an action against the person by 
whose orders they were taken, and return them should he fail in 
the action 

The action generally arises where goods have been distrained 
for arrears of rent, ‘or whore cattle have been straying and doing 
damage, or where an animal is seized as a henot In such cases, 
if the owner believes that the seizure was wrongful, he gives a 
formal notice to the registrar of the County Court of the district in 
which the goods or cattle w^ere seized (formerly to the sheriff of the 
county) claiming their return He must, in such notice, state his 
intention of bringing an action, and his willingness to give ade- 
quate security, either by depositing money, or by executing a 
bond with sureties, and, in the latter case, he should name the 
persons whom he proposes as sureties The registrar fixes the 
amount for which security must be given, after notice to the 
seizor, the security is completed, either by depositing that amount 
in Court or by executing the bond, and the goods or cattle are 
returned to the owner, who must then commence an action of 
replevin (generally within one week), and prosecute it without 
delay (See 51 & 52 Vict c 43, ss 133 — 137.) 

For a precedent of a Statement of Claim in replevin, see No 68 , 
for Defences in such an action, see Nos 98 and 99 in the 
Appendix of Precedents 
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Chapter XIII 
DEFENCE. 

The defendant’s counsel, before drafting the Defence, should 
carefully consider the Statement of Claim, and the way in 
which the action is shaped against his client Is any cause of 
action shown at alP Is the only cause of action shown 
frivolous and vexatious^ If so, he may think it right to 
strike out the Statement of Claim’ (Ante, p 172 ) 
Such an apjplication should be made promptly — as a rule, before 
any Defence is delivered. Then is the claim properly pleaded^ 
Is any portion of it embarrassing^ Or are particulars neces- 
sary? Have claims been joined which cannot conveniently 
be tried together ? If so, the defendant should apply to sever 
them under Order XVIII. rr. 1, 7, 8, or 9 Should the action 
be remitted to the County Court, under either s 65 or s 66 
of the County Courts Act, 1888^ Or is it from its nature one 
that ought to be referred, and has the plaintiff ever agreed 
in writing to submit the dispute to arbitration^ If so, the 
defendant must at once, before delivering any pleading or 
taking any other step in the action, except appearing, apply to 
a Master to stay the proceedings, under sect. 4 of the Arbitra- 
tion Act, 1889 


IllustrationB. 

A “ step ia the proceedings ” in sect. 4 of the Arbitration Act, 1889, 
means some application to the Court by s umm ons or motion, and does 
not include an application by letter or notice from one party to another, 
or by correspondence between their respective solicitors Therefore, 
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merely 'wntmg to the plaintifP for furtter tune to plead mil not preclude 
the defendant from applying under this section. 

Brighton Marine Falace and Fier, Ltd y Woodhouse, (1893) 2 Ch. 

486, 62 L J Ch 697, 41 W E. 488, 68 L T. 667 

Ives and Barker v. Willans, (1894) 2 Oh. 478 , 63 L. J, Ch. 521 ; 

42 W E. 483 , 70 L. T 674. 

Cf. the remarks of Cave, J , vaRein v Steins 66 L T. at p. 471. 

Nor meiely opposing a summons issued, or a motion made, hy the 
plaintiff. 

ZalmoffY Hammond^ (1898) 2 Oh. 92, 67 L J Oh 370. 

But if the defendant attends on the hearing of the plaintiff’s summons 
for directions, and any order is made in fayour of the defendant, such as 
an order for pleadmgs, or discovery, this is a “ step ” 

Qounty Theatres, <fcc., Ltd, y. Knowles, (1902) 1 E. B. 480. 

Richardson y. Le Maitre, (1903) 2 Oh. 222 ; 72 L. J. Ch. 779. 

So if on the heaimg of such a summons the defendant giyes an under- 
taking to furnish an account to the plaintiff, and then ohtams an adjourn- 
ment of the summons, this is a step, eyen though no order he actually 
made. 

OcJis y. Ochs, (1909) 2 Oh. 121 ; 78 L. J Oh. 555; 100 L. T. 880. 

Appeahng from an order made against the defendant, under Order 
XIV., IS a ^‘step.” 

And so IS an application for particulars. 

Qhajppell y. North, (1891) 2 Q. B. 252; 60 L. J. Q. B. 554, 40 
W. E. 16 , 65 L T. 23. 

Or for security for costs 

Adams y. Qatley, 40 W. E. 570 , 66 L. T, 687. 

The Assimta, (1902) P 150, 86 L. T. 660. 

Or taking out a summons for further time to plead. 

Ford^s Hotel Co y. BartJeU, (1896) A. 0. 1 ; 65 3j. J. Q. B. 166, 
44 W, E 241 , 73 L. T 665. 

And d fortiori, the delivery of a Defence. 

TPrsi London Dairy Society y. Ahlott, 29 W. E 584 , 44 L. T. 376. 

The defendant must also consider whether the proper parties 
have been placed on the record He can no longer plead in abate- 
ment, (Order XXI r 20 ) If the defendant considers that the 
proper parties are not before the Court, his remedy is to take out 
a summons under Order XVI. r 11, to add or strike out or substi- 
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tute a plaintiff or a defendant (^Kendall v Hamilton, 4 App 
Cas 504 ) If, for instanc 3 e, he is sued alone for a debt due from 
his firm, he should apply to have his partners joined as oo-defen- 
dants, if they are still alive and within jurisdiction And in 
every ease where a plea in abatement in respect of non-joinder of 
a defendant could formerly have been pleaded with success, the 
defendant should (subject to the rules as to one or more persons 
representing all the parties, such as Order XVI rr 9 and 37) 
apply to the Master to add the party who ought to have been 
joined, the action, where necessary, being in the meantime stayed 
(Pzlle^ V Eohinson, 20 Q B D 155 ) Thus, if he can show a 
prtmd jacie ground for saying that A is jointly liable with him 
on the contract sued on, the Master will make A a co-defendant 
on the terms that the plaintiff is not to be prej’udioed thereby, 
and that the original defendant shall pay A ’s costs, if A is held 
not liable {Far dell, dc Co v Basset, 15 Times L E 204 ) 
The Master will make an order to add a defendant more readily 
than to add a plaintiff {Wilson, So7is d Co y Baloarres Brook 
Steam.sh'ip Co , Ltd , (1893) 1 Q B 422, Robe?t$ v Holland, 
(1893) 1 Q. B 665 ) Moreover, a fresh plaintiff cannot be added 
without his consent in writing (Order XVI r 11 ) 

As soon as these preliminary questions are disposed of, the 
defendant's counsel must proceed to draft the Defence Special 
care is necessary in drafting this pleading For though a 
plaintiff may laimend his Statement of Claim jonce without leave, 
a defendant can never amend his Defence without an order 
(see Order XXVIII rr 2 and 3), and leave to amend will 
be refused, if the defendant only applies for an order at ithe 
last mom'ent, e g , on the day before the trial {Kirby v 
Simpson, 3 Dowl 791 ) 

The defendant must state m his Defence every material 
fact on which he proposes to rely at the trial. He must deal 
specifically with every fact alleged in the Statement of Claim, 
either admitting or denying it, he may plead further facts in 
answer to those he admits, he may object to the whole 
pleading as insufficient in law, or he may rely on a set-off 
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or counterclaim (see Chapter XIV.) All these separate 
grounds of defence must be stated, as far as may be, separately 
and distinctly, especially where they are founded upon separate 
and distinct facts. (Order XX. r. 7.) 

Any number of defences may be pleaded together in the 
same action, although they are obviously inconsistent A 
defendant may “raise by his Statement of Defence, without 
leave, as many distinct and separate, and therefore inconsistent, 
defences as he may think proper, subject only to the provision 
contained in ” Order XIX. r 27, as to striking out embarrassing 
matter (Per Thesiger, L J , in Berdan v. Greenwood, 3 
Ex D 255 ) And a Defence is not embarrassing merely | 
because it contains inconsistent averments (Child v Stenmng, | 
5 Ch D 695), provided such averments are not fictitious (In j 
7 6 Morgan, 35 Ch D at p. 496). 

As to objections in point of law, enough has been said ante, 
p 168 As to traverses, do not deny everything It causes 
useless expense Admit all you can. But when you traverse, 
traverse well and boldly 

Denials must he specific 

“It shall not be sufiioient for a defendant, in his Defence, 
to deny generally the grounds aUeg-ed by the Statement of ! 
Claim, but each party must deal specifically with each j 

ALLEGATION OF FACT OF WHICH HE DOES NOT ADMIT THE TRUTH, j 

except damages ” (Order XIX r 17.) 

And in order that the pleader may fully understand what is 
meant by “ dealing specifically,” other rules are added 

“ Every allegation of fact in any pleading, not bemg a 
petition or summons, if not denied specifically or by necessary 
implication, or stated to be not admitted in the pleading 
of the opposite party, shall be taken to *be admitted” 
(Order XIX, r. 13.) 

“ When a party in any pleading denies an allegation 
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of fact in the previous pleading of the opposite party, ho 
must not do so evasively, but answer the point of substance.” 
(Order XIX r. 19 ) 

And instances are given* — 

“ In actions for a debt or liquidated demand in money, 
comprised in Order III r 6, a mere denial of the debt shall 
be inadmissible ” (Order XXI. r 1 ) 

“ In actions upon bills of exchange, promissory notes, or 
cheques, a defence in denial must deny some matter of fact, 
€ gr., the drawing, making, indorsing, accepting, presenting, or 
notice of dishonour of the bill or note.” (Order XXI r 2.) 

“ In actions comprised in Order III r 6, classes (a) and 
(b), a defence in denial must deny such matters of fact, from 
which the liability of the defendant is alleged to arise, as are 
disputed.” (Order XXI r. 3 ) 

If an allegation is made with divers circumstances, it shall 
not be sufficient to deny it along with those circumstances ” 
(Order XIX. r 19, ante, p 159 ) 

These rules were expressly intended to prevent a defendant 
pleading the general issue, as it was called (sec ante, p 84), 
and to make him “take matter by matter, and traverse each 
of them separately ” (Per Thesiger, L J , in Byrd v Ntim, 
7 Oh. D at p. 287 ) Hence a defendant may not now plead 
that “ he denies specifically every allegation contained in the 
Statement of Claim ” Still, in order to deny specifically, it is 
not necessary to write out every isentence in the Statement of 
Claim, and traverse it in detail It is sufficient, when dealing 
with matters of inducement or any other allegations which do 
not go to the gist of the action, to plead that “ the defendant 
denies each of the allegations contained in paragraph 8 
This will have the same effect as copying out the whole 
paragraph and constantly inserting “not” But when the 
pleader comes to those allegations which are of the gist of 
the action, he must be more precise he must plead, “ The 
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defendant never agieed as alleged,” or “ never spoke o-r pub- 
lished any of the said words,” or “never made any such repre- 
sentation as IB alleged in paragraph 2 of the Statement of 
Claim ” (See Precedents, Nos. 76, 79, 86, 88, 100 ) 

IllibstratLonB. 

“In actions for goods bai gamed and sold, or sold and delivered, the 
Defence must deny the older or contract, the delivery, or the amount 
claimed , m an action for money had and received, it must deny the 
receipt of the money or the existence of those facts which are alleged to 
make such receipt by the defendant a receipt to the use of the plamtifp.” 
Order XXI, r 3. 

“ If it be alleged that he received a certam sum of money, it shall not 
be sufficient to deny that he received that particular amount, but he must 
deny that he iecei\ed that sum, or any part thereof, or else set out how 
much he received ” 

Order XIX. r. 19. 

Claim for work and labour done. The first paragraph of the Defence 
was a denial of any indebtedness whatever ; the second paragraph pleaded 
payment , the third paragraph set up a special contract under which the 
work was done. Paragraph 1 was held bad within the above rules The 
defendant should have shown why he was not indebted. He was, how- 
ever, allowed to amend by linking paragraphs 1 and 3 together, the 
plamtiff having costs in any event. 

Copley V. Jackson, (1884) W. N. 39. 

There are two important exceptions to the rule that a 
defendant must deal specifically with every allegation of fact 
in the Statement of Claim' which he does not admit * Both 
are legacies from the old procedure, the first is a very sensible 
and proper provision, but I fail to see any sufficient reason 
for the other exception. 


* The rule itself contains a third exception in favour of infants, 
lunatics, and persons of unsound mind not so found by inquisition 
There was fiom 1875 to January 1st, 1894, a fourth exception, certain 
public bodies and functionaries were entitled to plead “Not Guilty by 
Statute.’’ But this right exists in very few cases now , it was abohshed 
by the statute 56 & 57 Yict. c. 61, s 2, wherever it was conferred by any 
public general Act. 
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(i ) Do not Plead to Damages 

'‘No demal or defenoo shall be necessary as to damages 
claimed or their amount, but they shall be deemed to be put 
in issue in all cases, unless expressly .admitted ” (Order XXI 
r 4 ) This rule applies to damage of all kinds, whether 
special or general, and whether the alleged damage is part of 
the cause of action or not (See the remarks of Hawkins, J , 
in Wood V Earl of Durham (1888), 21 B D atp 508, an’d 
of Smith, L J , in Greenwell v Hoivell (1900), 16 Times 
L . E at p . 236 ) 


Illmtrations 

Action of trespass for chasing sheep, per quod the sheep died. It is not 
necessary to traverse expressly the dying of the sheep. 

Leech v Widsley, Vent 54 , 1 Lev 283 
Action for not pi operly building a ship, according to covenant, whereby 
she was obliged to put back and was detained A plea “to so much of 
the declaration as relates to the detaining,” was held bad 

Porter v Izat, 1 M & “W 381 , 1 Tyr & G- 639 
“ The plea must be an answer to the action , there is no such thing as 
a plea to the damages ” 

Per Tindal, 0 J , in Sm’ith v Thomas (1835), 2 Bmg. N C. at 
p 378 , 4 Dowl. 333 

And see Wdhy v. Elston (1849), 8 C. B 142 , 18 L J OP 320 
(li.) Possession of Land 

By Order XXI r 21, " No defendant in an action for the 
recovery of land who is in possesaion by himself or his tenant 
need plead his title unless his defence depends on an equitable 
estate or right, or he claims relief upon any equitable ground 
against any right or title asserted by the plaintiff But, 
except in cases hereinbefore mentioned, it shall be sufficient 
to state by way of defence that he is so in possession, and it 
shall he taken to be implied in such statement that he denies, or 
does not admit, the allegations of fact contained in the piain- 
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tiff S' Statement of Claim He may, nevertheless, rely upon 
any ground of defence which he can prove except as herein- 
before mentioned ” 

It IS to the words in italics that I venture to take exception 

The defendant in an action for the recovery of land is never 
bound to disclose his title or want of title The plaintiff must 
recovei on the strength of his own title, not on the weakness of his 
adversary’s title And no one would wish to disturb these settled 
rules of law But it does not follow that the defendant should be 
permitted to put the plaintiff to unnecessary trouble and expense 
by implicitly denying, under colour of this plea of possession, 
well-known and indisputable facts The plaintiff must set out 
his title in full detail, stating each separate link (PMkpps v. 
Phihpps, 4 Q B D 127 ) Why should not the defendant be 
called on to admit or deny expressly each of these allegations^ 
He need not disclose his own title, but is it too much to ask him 
to admit for instance, that J S , some common ancestor, died in 
1823^ If ho were made to admit or deny expressly each link m 
the plaintiff’s claim of title, the issue would be narrowed down 
to one or two simple questions of fact, or perhaps to a mere point 
of law as to the construction of a deed or will, which could be 
taken direct to a Divisional Court in the shape of a special case 
Some facts in any event would be admitted, for the defendant 
would have the fear of Order XXI. r 9, before his eyes; and thus 
expense would be saved Whereas this is what now takes place 
the plaintiff dehvers his claim, which invariably concludes with 
the statement that the defendant is in possession and refuses to 
deliver up possession to the plaintiff, &e Then, for his sole de- 
fence, the defendant pleads the very thing which the plaintiff has 
already said against him, viz , that he is in possession And the 
parties come into Court apparently to try as the sole issue in the 
action the one fact on which they are both agreed' 

Under the plea that he is in possession the defendant may set up 
any legal defence, even the Statute of Limitations, without any 
notice to the plaintiff And to this plea no reply except a 30 inder 
of issue IS possible (Qoppinger v Norton, (1902) 2 Ir E 241.) 
"But every equitable defence must be expressly pleaded 
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Special Defences 

“ The defendant must raise by his pleading all matters 
which show'' the action not to be maintainable, or that the 
transaction is either void or voidable in point of law, and all 
such grounds of defence as if not raised would be likely to 
take the opposite party by surprise, or would raise issues of 
fact not arising out of the preceding pleadings, as, for instance', 
fraud, Statute of Limitations, release, payment, performance, 
facts showing illegality either by statute or common law, or 
Statute of Frauds ” (Order XIX r 15 ) In all such cases 
the fresh facts on which the defence is based must be specially 
pleaded, 

“ When a contract, promise or agreement is alleged in any 
pleading, a bare denial of the same by the opposite party shall 
be construed only as a denial in fact of the express contract, 
promise or agreement alleged, or of the matters of fact from 
which the same may be implied by law, and not as a denial 
of the legality or sufficiency in law of such contract, promise 
or agreement, whether with reference to the Statute of Frauds 
or otherwise ” (Order XIX. r. 20 ) The defendant must, 
moreover, distinctly specify in his pleading any condition pre- 
cedent, the performance or occurrence of which he intends to 
dispute, otherwise the performance or occurrence of all con- 
ditions precedent necessary to establish the plaintiff's case wiU 
be admitted (Order XIX r. 14 See ante, p 101 ) 

Illustrations 

The defence that a contract is a wager withm the Gaming Act of 1845, 
or that of 1892, must he specially pleaded, and the facts which are relied 
on to bring the transaction withm either of those Acts must be stated. 
Colhorne v. Siochdale, 1 Stia 493. 

Grizeioood v Blane, HOB. o26, 21 L. 0 P. 46. 

WilhsY Lovi6k,{imi)2'K B 195, 84 L T. 713. 

So whenever the contract sued on is of a kind prohibited by statute 
Bidl V Chapman^ 8 Ex 444, 22 L J. Ex. 257, 
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But where the illegality of the transaction on which the plaintiff bases 
his cl£Cim appears clearly on the evidence which he adduces at the trial, 
the Court will in a proper case take notice of the illegality, although 
the defendant has not pleaded this defence. 

WihdlM Local Board v Vint, 45 Oh. D. p, 357 
Scott V Brown (fe Go , (1892) 2 Q. B 724, 728, 732. 

Gedge v Boyal Exchange Asaurance, (1900) 2 Q. B. 214 
Connolly v. Consumers^ Cordage Go , 89 L. T. 347. 

LuchettT Wood (1908), 24 Times L E. 617. 

A plea that the contract sued on was subsequently altered in a mateiial 
particular by an interlineation is a plea in confession and avoidance and 
must be specially pleaded 

Hemming v Trenery, 9 A. & E. 926, 1 P. & D. 661 
G rediton{Bi shop) 'V, Exeier {Bishop), {1^06) % Oh., 4^00, 93 L. T. 157. 

A sui lender must be specially pleaded, whether it was by deed or by 
operation of law, in the latter case the facts must be stated which are 
alleged to constitute such a surrendei 

Foquet v. Moor, 7 Ex 870, 875 , 22 L. J Ex 35. 

If a plamtiff sues in a representative capacity, the defence that he is 
not such executor or admmistrator must be specially pleaded. If it is 
not, the ob]oction cannot be raised at the trial. (Order XXI. r. 5 ) 

HoUv Bradbury, 12 Oh D 886, 48 L J Oh. 673. 

In an action brought by a solicitor for his costs, the defence that he 
was not a duly qualified practitioner at the time the work was done must 
be specially pleaded. 

Hill and Randall v. Sydney, 7 A & E. 956. 

And so must the defence that he did not deliver a signed bill of costs m 
accordance with sect 37 of the 6 & 7 Vict c. 73 
Lane v. Glenny, 7 A & E. 83. 


Plea of the Statute of Frauds 

“ There is no memorandum in writing of the alleged contract 
sufiicient to satisfy the Statute of Frauds ” It is not necessary to 
plead any particular section, and it is wiser not to do so For if 
you specify sect 4, you will not be allowed to avail yourself of 
sect 7, unless the judge will give you leave to amend, which he 
refused to do m James v. Smith, (1891) 1 Ch 384 If the plaintiff 
sues on a written contract, and then at the trial seeks to rely on a 
parol agreement, the judge should either exclude all evidence 
of the parol agreement, or else allow the defendant to amend by 
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pleading tlie Statute of Fiauds (Brunmng v Odhams, 75 L T 
602 ) 


Plea of the Statute of Limitations 

“ Tlio plaintiff’s cause of action, if any, did not acciue witliiu 
SIX years before this suit, and the defendant will roly on the 
Statute 21 Jao I c 16, s 3 ” The objection that the action is 
brought too late must be raised by a special plea, even though it 
appear on the face of the Statement of Claim This was decided 
as long ago as 1636 (HaivkingsY Billhead, Cvo Car 404 ) 

It IS otherwise, however, in an action for the recovery of land 
There, if the defendant be in possession of the premises, he need 
not plead the Statute of Limitations at all, for it is not an 
equitable defence If, however, he likes to plead the statute, ho 
should do so in this form — “The plaintiff’s claim is barred by 
the Eeal Property Limitation Act, 1874, and his right and title 
(if any) to the said land were extinguished by virtue of that Act 
and the 3 & 4 Will. IV c 27 ” (See Dawkins v Lord Penrhyn, 
6 Ch D 323, 4 App Cas 59, 64, and Tiohhorne v Weiy, 67 
L T 735 ) 


Formey Proceedings 

That the plaintiff brought a previous action and recovered 
damages against the same defendant for the same cause of action 
is a bar to any subsequent action, even though fresh damag’e has 
since arisen from the defendant’s unlawful act, for the jury in the 
former action must be taken to have assessed the damages once for 
all, and the probability or possibility that this subsequent damage 
would follow should have been submitted to their consideration 
then This rule, however, does not apply to cases where special 
damage is essential to the cause of action, in such cases a second 
action can be brought if fresh special damag’e accrues from the 
same cause of action (Darl&y Mam Colliery Co v Mitchell, 
11 App. Cas 127, Crumble v Wallsend Local Board, (1891) 
1 Q B 503, West Leigh Colli&nj Co v Tunmclife, (1908) A C. 
27 ) 

So, too, a previous recovery against another person may be a bar 
to the present action, if the former defendant was jointly con- 
cerned with the present defendant in the very cause of action 
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now sued on * Thus, if A and B. be in iDarfcnership, a previous 
judgment recovered against A would be a bar to any action 
agamst B for the same cause of action, even though the judgment 
obtamed against A be not satisfied, because both A and B 
ought to have been sued jointly in the first action [Brown v 
Wootton, ClND Jac 73, Yelv 67, Brinsmead v Rarrison, L R 
7 C P 547, McLeod v Power ^ (1898) 2 Ch 295 ) Where two 
are liable severally or in the alternative, judgment against one 
IS no bar to an action against the other {Morel Brothers v Earl 
of Westmorlamd, (1904) A C 11 ) 

So, if the former action was unsuccessful, this will also be a bar 
to a second action against the same defendant, unless, indeed, the 
plain tifi lost the former action only on some technical gi ound, and 
the judge, in giving judgment against him, expressly declared 
that he might bring a second action 

The defence of yes judicata cannot be raised, unless it is 
specially pleaded in tlie Defence (Edevain v. Cohen, 43 Ch D 
187 ) And it must be clear that the cause of action is the same 
in both actions (See Serrao v Noel, 16 Q B D. 549 ) 

Where, for any feason, the strict defence of res judicata is not 
apphcable {e.g , where the actions are not between precisely the 
same parties or persons suing in the same capacity), still, if the 
plaintiff IS “suing substantially by virtue of the same alleged 
title,” or if the issues raised m the second action are identical with 
those decided in the first, the Court will stay the second action 
{Humphries v. Humphries, (1910) 2KB 531), at all events 
until the costs of the first action are paid {Martin v Earl 
Beauchamp, 25 Ch D 12, MacDougally Knight, 25 Q B D. 1, 
M'Cahe v. Bank of Ireland, 14 App Cas 413 ) But not where the 
former action, though similar in its nature, was brought against 
a different defendant {Le Mesurier v Ferguson, 20 Times 
L E 32 ) 

Estoppel 

An estoppel must alw^aysf be specially pleaded, unless it appears 
on the face of the adverse pleading, when it is Aground for an 

* There are exceptions to this general rule (see, for instance, Order XIII. 
rr. 4, 6 , Order XIY. r, 5 , Order XXVII r. 3 ; Waltcn v. Topahyan 
(1906), 53 W. E. 657). 

t It was formerly held that an estoppel by record or deed must be 




224 


EELEASE EESGISSIOJSr LIEN. 


objection in point of law, or unless there was no opportunity to 
plead it, as there was not in Coppinger v Norton, (1902) 2l3? R 
241 It cannot be pleaded by a stranger to the estoppel A 
plea of estoppel must always be drafted with great care and 
particularity. It must state in full detail the facts on which the 
party pleading relies as constituting the estoppel, and should 
also specify the allegations which it is alleged the other party is 
precluded from proving 

Release 

This defence must be specially pleaded (Order XIX r 15 ) 
If one of several joint creditors releases the debtor, all the other 
joint creditors are barred, unless the release was obtained fraudu- 
lently by collusion So the release of one joint debtor releases 
all who are jointly liable with him, unless the right to release 
one without discharging the others was expressly reserved Bui 
where the liability is several, the release of one does not afPect 
the others, except possibly in the case of co-sureties If the right 
of one co-surety to contribution be taken away by a release given 
to another co-surety, both are discharged {Ward v National 
Bank o/ Nen Zealand, 8 App Cas 755 ) See p 144 

Rescission 

This must be specially pleaded It is a useful plea in an action 
for breach of promise of marriage See Precedent, No 76 

Lien 

This defence must be specially pleaded, for it admits the plain- 
tifi’s property in the goods he seeks to recover, but states a good 
reason why he should, for the time, be deprived of the possession 
of them It ij^thus a plea of confession and avoidance Where 
it IS pleaded, the Master may order the goods to be given up to 
the plaintih on his paying into Court, to abide the event of the 


specially pleaded, or it would not be available {Bowman v. Eostron, 
2 A. & B 295, n.) , but that an estoppel in pais might be given m 
evidence without being specially pleaded {Freeman v. Gooke, 2 Ex. 
654, Fhilhps V. Im Tliurn, 18 0. B. N. S 400 ) But now it is, I think, 
clear that the facts which are said to amount to an estoppel of any kind 
are material facts, and should be specially pleaded. 
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action, the full sum claimed by the defendant as the amount of 
his lien, together with a further sum for interest and costs 
(Order L r 8, and see Gebruder Naf v. Ploton, 25 Q B. D 13 ; 


Accord and Sati&f action 

There must be both Neither an accord without satisfaction, ' 
nor satisfaction without an accord, will constitute a defence. An 
accord and satisfaction made by a third party on the defendant’s 
behalf, and accepted by the plaintiff in discharge, will be a bar 
to the action {Jones v. Broadhurst, 9 C. B. 173 ) This defence 
could not formerly be pleaded to a claim on a bond or other 
specialty, because there was a maxim that a contract under seal 
could only be discharged by performance or some other contract 
under seal. But now an accord and satisfaction is an answer to 
an action on a specialty debt. (Steeds v Steeds, 22 Q B D. 
537 ) See Precedent, No. 85. 


“The defendant, before action, to wit, on March 23rd, 1910, 

tendered to the plaintiff the sum of £ , which the plaintiff 

claims in this action, but the plaintiff then refused to accept it. 

And the defendant now brings the said sum of £ into Court 

ready to be paid to the plaintiff ” A plea of tender must show 
that the tender was before action. (62 L T. 151), and the sum 
alleged to have been tendered must be brought into Court (Order 
XXII. r 3 ) This plea cannot strictly be pleaded to actio, ns fpr 
unliquidated damages, , whether sounding in contract or in tort 
XDW.fU'^v Barrett, 2 A & E 82, Davys v Richardson, 21 
Q. B D 202), unless there be some special statutory provision 
enabling a defendant to tender amends. But there is a difference 
between a payment into Court with a mere demal of liability, 
and a payment into Court with a plea of tender. A tender is a 
defence proper in the King’s Bench Division. {The Mona, (1894) 
P. at p 268 ) Hence, if the plaintiff take out of Court under 
Order XXII. r. 7, in satisfaction of his claim, money paid in with 
a plea of tender, he will not be entitled to his costs, {Griffiths 
V y strddyfod'Wg School Board, 24 Q B. D. 307.) 

O.T* m Q 
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Payment. 

A plea of payment should state that the payment relied on was 
mEido before action, and give the date and amount of each in- 
stalment, if the money was paid on more than one occasion There 
is no need, however, for a defendant to plead that he paid the 
plaintiff before action any sums for which credit is specifically 
given by the plaintiff in the Statement of Claim or in any par- 
ticulars, because the plaintiff, in such cases, is considered as suing 
only for the balance claimed beyond the amount credited, and all 
pleas will be taken as addressed to such balance 


Payment into Court. 

If the defendant has no case, and the damages claimed are un- 
liquidated, it IS sometimes tlie best plan {eg, in an action of 
breach of promise of marriage) to put in no defence at all, and 
to let judgment go by default The damages will then be as- 
sessed by a sheriff’s jury, who do not, as a rule, take an extrava- 
gant view of the case, and less publicity attends a hearing before 
the sheriff But in other oases it is better for a defendant who 
has no defence to pay money into Court as amends. This he can 
do at any stage of the action, and the earlier the better. When- 
ever such payment is made before Defence, the defendant must 
give the plaintiff a notice in Form No 3 of E, S C , Appendix B. 
And whether the payment into Court be made before, or at the 
time of delivering the Defence, the amount paid in must be 
signified in the Defence, which must also specify the cause of 
action in respect of which such payment is made (Order XXII 
r. 2 ) 

Payment into Court is not strictly a defence, it is rather an 
attempt at a compromise No such plea was known to the common 
law; it is entirely the creature of statute. In 1834 payment into 
Court was permitted in actions of contract, in 1814 in actions of 
newspaper libel, in 1852 in some actions of tort. But in 187f5 
payment into Court was for the first time permitted generally 
in all actions. And in all actions, except hbel and slander, a 
def endmt is nowlirJtFWed'tLy^d^y all liability, while, at the same 
timOp he pays money into Court. Unless the defendant, on pajung 
money into Court, expressly denies liability, such payment is 
considered to admit the plaintiff’s claim (Order XXII r 1) to 
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(ii) In Actions of Tout 
No 61. 

Fkaudulent Misrepresentation on the Sale of a Business — 
Warranty — ^Return of Deposit 

1. In the months of March and April, 1910, the defendant was 
desirous of selling, and offered to sell to tlxe plamtilf, a baker's 
shop, situate at 99, Queen Street, Chelsea, and the goodwill of 
the business carried on thereat And the plaintiff entered into 
negotiations with the defendant with a view of purohasing the 
same. 

2. In the course of such negotiations, viz , on April 11th, 1910, 
the defendant wai ranted and represented to the plamtifi that the 
said business had made a profit of 300Z during the preceding 
SIX months 

3 The plaintiff was thereby induced to purchase the said shop 
and goodwill from the defendant, and then and there paid him the 
sum of 150Z as a deposit in part payment of tlie purchaso-moncy, 
relying on the truth of what the defendant had stated 

4. The defendant’s statement was not true The said business 
had not during the preceding six months made a profit of 300 U , 
or any other sum On the contrary, it had made a loss during 
that period 

5. The defendant was well aware of the facts stated in the pre- 
ceding paragraph when he made the said statement, and he made 
the same fraudulently with the intention of inducing the plaintiff 
to purchase the said shop and goodwill, and to pay the said deposit 
on the faith thereof 

6. The plaintiff, on discovering that the defendant’s said state- 
ment was false, repudiated the said purchase, and refused to com- 
plete the same, and the consideration for his said deposit of loOZ. 
has, therefore, wholly failed. 

And the plaintiff claims — 

(1) The return of the said deposit of 150Z with interest 

tjier^on at the rate of 5 per cent per annum from 

April 11th, 1910, till payment or judgment 

(2) Damages for the said misrepresentation and breach of 

warranty. 
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the ’extent of tlie amount so paid in {Kingham v ’Robins, 5 M & 
W 94, Hennelly Davies, (^1893) 1 Q B. 367), and the defendant 
cannot subsequently deliver any Defence denying such liability 
{Dumhelton v Williams, 76 L. T 81 ) The plaintiff can, ;Ln 
that (Case, unless the Master otherwise order, take tlie money 
out of Court, either in satisfaction of his claim or not, in the 
latter case the plaintiff continues the action in the hope that the 
jury will find a verdict for a larger amount. But if the money 
be paid into Court with a denial of liability, the plaintiff can only 
take it out if he accepts it in satisfaction of his claim, if he 
goes on with the action, claiming more, the money must remain 
in Court (r 6) The plaintiff runs the risk of having to pay 
the defendant’.s costs, if the jury do not award him more than 
the sum paid into Court (see post, pp 326, 359) 

Hence, if the defendant pays money into Court at all, he 
will bo wise to pay in a good lound sum The jury will find 
their verdict without rofeience to the amount paid in, indeed 
neither the fact that money has been paid into Court, nor the 
amount paid in, may now be mentioned to them (Order XXII 
r. 22 ) This rule is “ most salutary and has worked well (Per 
Lopes, L. J., m Williams v Goose, (1897) 1 Q B at p. 473.) 
If one of two dofondanis pays a suflSciont sum into Court, the 
plaintiff IS entitled to have judgment against the other for his 
costs {Penny v Wimbledon Urban Bistnet Council and ajiother, 
(1899) 2 Q B 72 ) 

“ Payment into Court shall be signified in the Defence, and the 
claim or cause of action in satisfaction of which such payment is 
made shall be specified theroin ” (Order XXII. r 2, Rowe v ! 
Kelly, 59 L. T. 139, T'he James Tucker Steamship Co., Ltd. 
V. Lamport and Holt (lOOS), 23 Times L. R. 10 ) But the mere 
omission to specify such claim or cause of action will not render 
fho payment into Court nugatory (Benmng v Ilford Gas Co , 
(1907) 2 K. B. 290 ) One cause of action may consist of several 
items, still the defendant is entitled to pay money into Court 
generally to that cause of action- He will not, as a rule, bo 
ordered to deliver particulars, specifying how much he has paid 
in to each item, or even in respect of which items the payment is 
made. (Paraire v. Loibl, 49 L. J. O'. P. 481 ) But the Court 
has a discretion in the matter, and in special circumstances will 
order such particulars- (Boulton v. Houlder, 19 Times L. R. 635, 
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9 Com. Cos 75.) Nor will such general payinoiit aiiioimt to an 
admission that something is duo on every item {Steai')enso7( v 
Berwtek, 1 Q. B 154, Hemiell v. Davies, (1893) 1 Q B. 367.) 
Observe, however, that ‘‘in an action on a bond under the statute 
8 & 9 Will III c 11 (see ante, p 208), payment into Court shall 
bo admissible to particular broaclios only, and not to the whole 
action.” (Order XXII. r. 1 ) 

If the defendant has, before Dofoueo, paid money into Court 
under Order XIV., he can now appropriate the whole, or sucli part 
as ho thinks fit, of such money to the satiafacjtion of the plaintilt’s 
(daim. (Order XXII r. 11.) A special form of plea is necessary 
in this case: “ The dofondant does not admit that he is under any 
liability to the plaintiff, but he has paid into Court the .sum of 

£ ^ pursuant to Uio order of Master Chiity, dated May 15th, 

1906, and made under Order XIV An<l ho now appr()i)riatos that 
sum to the satisfaction of the whole of the plaintiff’s claim m this 
action, which he says it is sufficient to satisfy,” 


Payment Mo Court in Actions of Libel and Blander, 

In actions of libel and slander, however, a dofondani is not 
allowed to pay money into Court, if ho at the same time deny 
liability. In those actions, if he pays money into ('‘ourt at all, he 
must do so “ by way of satisfaction, which sliall bo taken to a<lmit 
the claim or cause of action in respetd. of which the payment is 
I made.” (Oixlor XXII. r. 1, Bromi v. Femey, (imxn 1 K. B. 663. j 
I So if an action bo brought against a husband and wife jointly for 
words published by the wife, the wife cannot deny liability if the 
husband pays money into Court. {Beaumont v. Kaye and wife, 
(1904) 1 E. B, 292.) 

Whore, however, the w’ords are defamatory in their natural and 
obvious moaning, and the j>laiutiff by his innuendo puts on thorn 
i a more defamatory moaning, tho defendant maj^ eyae^tho 
1 innuendo and at tho same time pay money into Court, provided ho 
I makes it clear tliat tho money is paid in to tlid words without tho 
I allogod meaning; as such a traverse is not in that case “ a defence 
denying liability.” (MaeJeay v. Manchester Press Co,, 64 J.P. 
22; 0 Times L, R. 10; and see tho judgment of Lord Esher, M.R.. 
in Davis v. Billing, 8 Times L. R. at p. 69.) Tho form of such 
a plea is given post, Precedent, No. 96. 
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TliG samo riilo applioB ■wlioi’O ,tlio caso falls %vit}iin sect. 2 of 
Lord Oamp'beirB Libel Act. Money must be paid into Court by 
way of amends at the time any plea under tiiat setitioii is delivered, 
or it will be treated m a nullity. (8 & 9 Vie.t. c. 7o, s. 2.) Hence 
no defence denying' liability can now be joined with such a plea. 

On the whole, however, it is safer and better for a <lofendaut to 
])ay money into Court under the Judicature Act;, and noii to rely 
on tlie special provision contiiined in Jjord Campbell’s Tjilxtl Act, 
(See Oxlei/ v. Wilkes^ (1B9B) 2 Q. B. 59, and Fief/ v. 

02J.P. 505.) 

Fraud, 

Where fraud is intended to l>e <;harg;^id, it must 1)0 distinctly 
charged, and its details spotuiied. General alh'giitions, In^wever 
strong, are insuiihuont to amount to an averment of fraud of whi(‘h 
any Court otigdit to take not ice. (IPaZtop/orcf v. Mnitml SoektiR 
5 App, Cas. ]). th)7; Lawraare v. Lanl Ao/wv/s, 15 A|)p. Gas. 
p. 221.) Counsel must insist on being fully instructed before 
placing a plea of fraud on the rtnH)r<l. 8iuh a plea shotdd never 
bo drafted on insullitdmii material, nor witimut. a marginal nolo 
warning tlu^ defendant that by adopting such an aggressive lino 
of defoiK'e he may doable or trel)l<^ tin* amount of dnmagtvs which 
ho may ultimately luive to pay. 

Judifkaiian hi lAhvl and FUindvr, 

ThivS also is a nmst dang^uous plea, and should never bo placed j 
on the recortl without <'iireful <!onsidoration of tlie suliicienay of / 
the evidence by which it is to be Hupporh*d. For particidars will , 
probably bo ordered (see aide, p. HIT); and at the trial tlm : 
sirict4'st |)rt)of will l )0 napiired (s<k) LeRimm v. Latimer^ 5 Ex. I>. 

15, .‘i52.') And if tlie |>lea be not proved, the dofendmiCa per- 
sistence in the charge is some evideme of malici% and will always 
tend to aggravate ila^ <laiuage.s given against him. The dedenae j 
cimnot he raised without a special plea; atnl counsel should never j 
dmw sucli a plea without expn>.s« iiwtriu'tions; and even then ^ 
should always <*aution the tlefendant m to the risk ho runs, As to 
justifying only a portion of tlie words, see anlc, p* 105. 

Where tlie defendant <]id not make a diroct charge himself, hut | 
only ix^peated what A, saiil, n genera! |>Iea that tlie words are , 
true will 1)0 insutneieni; he must plead and prove not only that [ 
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A, said soj but in addition that what A said was true {Ditn^an 
V. Thwaites, 3 B <fe C; 556, M'Phen^on w T)unkl,s\ 10 B & 0. 
263,) Tho dofendaiit cannot iu any caso ]>l(vid lhat other woixts 
not sot out ill tho Siatemont of Chiun aro true. { lt((^s\<i(un v. Biahjc, 
(1893) 1 Q. B. 571 ) 

Puvileffe 

Formerly, it wus iiiuiofcssary R]KHnally to pJi^iuI privilogo, this 
dofonco was available under the ])lm of Nt)t (iuiHy, a,s it still is 
m criminal cases. But since tho Judi<‘ature Act privilege must 
bo specially pleaded, and tho tacts and cinunastanevs on which 
tho dofondaiit will roly as rendering the otH*asion jadvilegiHl nmst 
be set out oithor In the plea or in tlio particulars (t-iinnnondtS v. 
DunnCf Ir. R 5 C L 358; FJkinfjton v. Ijirndo)} Ammaiioh 
for the Protect io7i of Trade (1911'), 27 Times L K, 329.) Any 
plea which wears a doubtful asj)ect, wlut*h may lie cither a phui 
of privilege, or a imm) traverse, or a justification, will ho struck 
out at chambers as embarnvssing 

K(fu if able / )ef enee^t . 

Equitable defends may now, of course, h(‘ pliaultsl iu the 
lung’s Bench Division. And so may equitahli' cimutorcdaiins, 
e,g , for specific performance, or rescission or r(‘ctilit*uiion of an 
agi'oement (Soo rrecodeut, No. 81. > If an^v defmidaut idaims 
to be entitled to any ecpiitable e.H{4ite or right, or to relief upon 
any equitable grouiwl against any deed, instrument, or contruet, or 
against any right, title, or <{laim assertetl by any plaintiff or peti- 
tioner in such causii or matUjr, or alleges any ground of eijuitable 
defence to any claim of the plaintiff or pefitioni^r in such cause or 
matter, tho said (Courts re.s]>ec(ively, and every judge thoroof, shall 
give to every oquitahh^ estate, right, or grouml <»i‘ relitd ho claimed, 
and to every oijuitable dofoneiv ho allegMl, such and tho same 
effect by way of defeut*e against the claim of .such plaintiff or 
petitioner, as tlio Court of (Jhaucery ought to have given if ih(^ 
same or the like matters liad been relied cm by way of dofenen* 
iu any suit or proceeding instituted in that (kmrt for the Hame or 
fho like pur])ose before tho passing of this Act,” (Judieatuw^ 
Act, 1873, H. 21, Huh-s. 2.) Equittiblo defences must he pleaded 
fuUy (SuicUffew Jameti, 40 L. T, 875; Heupv, Mnrria, 2 Q. B. D. 
(i30), oven iu actions for tlio recovery of latwi. 
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Settled Account. 

A settled account x« a statomont ol' the accounts botwoou t^vo 
l)artios which is agTGod io and accepted hy botli as concoct. It 
must bo m writing'; and it must bo final, that ns, it must show 
clearly what balance is due, or that no balance is duo. An in- 
formal release of all dolmands may bo a ncttlod a(‘couui. TIw^ 
fact that it is stated with the qtialifi(‘afion *‘<U'rorH excepted will 
not prevent its being' a good setUod ac(*<)unt It is not enough for 
tho accounting party merely to deliver his ac(*ouni; tlums musi 
ho some ovidonoo that tho other party Jias ai*cop</tMl it. as ccUTOct. 
But such accoi)tanc{e need not 'be express; (*ont(miponinoouM or 
subsequent conduct may amount to a HufHchud ac(piioscon<\e. 
{Clark V. Glennie, 3 Stark. 10; Iroine v. Yonnff, 1 Him. & St. 

) Tho fact that I ho accounting ])arly doIiv<w<Hl up his 
vouchors to the other party is ovidern'o that both wgiirded the 
settlement as final. . 

Tho plea of a sottlod account is a goo<l <lef<mco to a claim fori 
an account; and if coupled with an allegation that tho balance | 
shown by such account had before actitm bt'on pai<l to the plain- 
tiff, it is also u goo<l dofomjo to an action for money receiviul by 
tho defendant to tho use of tlu^ plaintiff. In reply tt» such a plea, 
however, tho plaintiff may allege that the soilleinent ought to bo I 
sot aside, because tho account contains errors of such a kind, or 
to such an extent, that it would be inequitable to hol<l him bound 
by it. 1I(^ must, in his Hoply or other plejuliug, specify the errors 
upon which ho relies {Parkimtm 'w Hanbnrjf, L. R. 2 H . L. 1, 10); 
and if ho contends that su<*h errors won^ made fraudulently, this 
must also bo clearly stated. If he succeeds in proving framl, the 
account will bo wholly sot ashle, and the defemhuit musl account 
de nom) for every penny which ho has rectuved. The sumo result 
will follow whore there is no fraud, if a considerable munbor of 
errors is shown in the account. Imlood, if tho parties stand to 
each other in a fiduciary relation fe.//., us solicitor and olient, 
trustee and oei^iid que trusty guawliau and ward), the plaintiff 
need only prove one “ grave or substantial error/* and the account 
will be taken as though there had boon no sottlemont. (Per 
Davoy, L. J., in In re Webb, (1891) 1 Ch. pp. 88—86.) Where 
there is no suoli relation, and no fraud, and the plaintiff cannot 
prove any largo number of errors, ho will probably only obtain 
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Fuaudxjlbnt Misrepresentation as to Drains 

1. In the month of April, 1910, the defendant was desirous of 

selling to the plaintiff a house known as No 37, Street, 

S W , as a residence for the plaintiff, his wife, children, and 
servants 

2. In order to induce tlie plaintiff to purchase the said house, 
tlie defendant represented to the plaintiff that the drams of tliB 
said house had been properly constructed and were then jn per- 
fect order, and in particular that the mam dram of the said house 
was properly trapped at the end of the yard 

3 The plaintiff was thereby induced to purchase the said Iiouse 

and did purchase it, relying on the truth of the defendant’s state- 
ments, and paid tlie defendant 1 for the said house, and 

went to reside therein witli his wife, children, and servants, in 
the month of May, 1910. 

4 The said drains had not been properly constructed and wore 
not then in perfect order, and the said main dram of the said house 
was not trapped at all at the end of the yard. 

5 The defendant made the said statements well knowing them 
to bo untrue, or with a reckless disregard as to whether tliey wore 
true or false 

G In consequence of the defects of the said drainage, foul and 
noxious gases escaped from the drains into the said house, and 
injured the health of tlie plaintiff, his wife, children, and ser- 
vants, and in the month of July and August, 1910, the plaintiff, 
his wife, and two sons, and a servant became very seriously weak 
and ill* ** and suffered pain, and wore provontxjd from attending to 
their work and business, and the plaintiff has incurred expense in 
nursing and curing himself and them, and for inodual attendance, 
and in and about the inspection and repair and ro-co ns traction 
of the said drains, and has otherwise been much injured and 
damnified 

\^arh<Mlar^ ] 

And the plaintiff claims h ^ 


* See Fotater v. Favquhar^ (1893) I Q. B 664 , C2 L J. Q B 296 , 41 W. It. 

426 , 68 L T 308 
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PRECEDENTS 


No 63 

‘^Iotkingement of a Patent 

1 Tho plaintiff is the patentee and registered legal owner* of 

letters patent, No , of the year [state the number 

and year\ granted for an invention of “ Improvements in ” 

\here staie the title of the twventwn'] 

2 Tho defendants have infringed the said letters patent in the 
ipanner appearing by the paiiieulars of breaches delivered here- 
with 

The plaintiff claims — 

1 An injunction lestraining the defendants, their servants 

and agents, from manufacturing, selling, offering for 
sale, or in any manner dealing with, any articles con- 
structed in infringement of the said letters patent 

2 Damages, or an account of profits, at the plaintiff’s option 

3 Delivery up, or destruction, of all articles in defendants’ 

possession constructed in infringement of the said 
letters patent 


No 64 

Particulars of Breaches 

(Delivered' with the Statement of Claim pursuant to the Statute 
46 & 47 Vzet c 57, s 29.) 

Tho following are the particulars of the breaches of which the 
plaintiff complains in this action — 

1 Tho defendants have infringed tho plaintiff's letters patent, 

No , of , by making, soiling, and offering for sale 

[gas stoves] [specify the kind of article^ constructed in accordance 
with the invention described in the complete specification of the 


* It as not necessary for the plaintiff to expressly aver that hia invention is 
novel {Amo>y v Biown^ L. R 8 Eq. 603 ) And it would seem to follow frona 
this decision that he need not aver that he is ** the true and first inventor,” or 
that the privilege was conferred on him for a term not exceeding fourteen years. 
The letters patent having been granted, it will bo presumed, in favour of the 
plaintiff, that the'}- were nghtly granted, and that all facts existed necessary to 
bring the case within sect 6 of the Statute of Monopolies (21 Jao. I c 3) See 

Order XIX r 25, ante, p 98. Should the defendant i^et up s< ot, 1 of that Act, 
then it -will be necessary for the plaintiff to state these facta in his Reply. 
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MATTER ARIBING SINGE WRIT. 


I6av6 to ‘‘ sTircliargo and falsify,” as it is called. Proof of one 
“ definite and important error will entitle Mm to tMs. {Parkin- 
son V. EcLubwKy , swpTo^I) It means tliat the account stands for 
what it is worth; hnt that either party may try and amend it, 
either by adding items in his favour which were wrongly omitted 
(that is, surcharging), or by striking out items against himself 
which were wrongly inserted (that is, falsifying). Whether an 
account shall be opened, or leave only given to surcharge and 
falsify, is a matter entirely in the discretion of the Court; and 
whenever one party is allowed to surcharge and falsify, the other 
may do so too. (See Williamson v. Earhour, 9 Ch. D. 529, 532; 
Gething v. Keighley ^ ib. 547.) 

Matter arising since Writ. 

“ Any ground of defence which has arisen after action brought, 
but before the defendant has delivered his Defence, and before the 
time limited for his doing so has expired, may be raised by the 
defendant in his Defence, either alone or together with other 
grounds of defence.” (Order XXIV. r. 1.) 

“ Where any ground of defence arises after the defendant has 
delivered a Defence, or after the time limited for his doing so has 
expired, the defendant may within eight days after such ground 
of defence has arisen, or at any subsequent time by leave of the 
Court or a judge, deliver a Further Defence setting forth the 
same.” (Order XXIV, r. 2.) 

“Whenever any defendant in his Defence, or in any further 
Defence as in the last rule mentioned, alleges any ground of de- 
fence which has arisen after the commencement of the action, the 
plaintiff may deliver a confession of such defence (wMch con- 
fession may be in the Form hTo. 5 of P. S. C., Appendix B., 
with such variations as circumstances may require), and may 
j thereupon sign judgment for his costs up to the time of the 
[pleading of such defence, unless the Court or a judge shall either 
' before or after the delivery of such confession otherwise order.” 

I (Order XXIV. r. 3; and see Houghton y. Tottenham Rail. Co., 
.(1892) W. N. 88.) 

: In olden times when the pleadings were each entered sepa- 

\ rately on the record, every entry after the first one was called a 
continuance. When the matter of defence arose after writ, but 
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bef-oxe ploa or continuance, it was said to be pleaded “to the 
further maintenance ’* of the action. When it arose after plea 
or continuance, it was called a plea of puis darrein continuance 
— ^since the last continuance (See 1 H & C 697 ) 

Set-off and Counterclaim 

Any defendant to an action may now plead a set-off or a 
counterclaim A set-off is a statutory defence to a plaintiff’s 
action a counterclaim is substantially a cross-action. In certain 
cases the defendant may ]Oin a third person and make him a 
party to the counterclaim along with the plaintiff. These matters 
are fully dealt with in the next chapter 

Third Parties 

Again, there may bo some one from whom the defendant, if 
himself found liable in tlie action, has a right to demand contri- 
bution or indemnity He may be sued as a surety, and, if found 
liable, may bo entitled to contribution from a co-surety He may 
bo sued upon a contract which he made as agent for another 
poison, and may be entitled to be indemniffod by his principal 
In such cases it ns obviously desirable to bring in the third person 
against whom the defendant will ultimately have to seek his 
remedy, so that the decision as to the defendant’s liability in the 
present uciion shall bo binding and conclusive upon him when in 
a subsequent proceeding the now defendant seeks his remedy 
against him This case is provided for by Hules 48 — 54 of 
Order XVI And whore the defendant in an action counterclaims, 
the jilaintiff can serve a third-party notice on a person from 
whom ho claims contribuiion or indemnity in respect of the 
countorolami [^Levi v Anglo-Oonhnental, dc Ltd , (1902) 2 
K B 481.) But the machinery provided by these rules does not 
work very satisfactorily; and the rights and liabilities of such 
third porHon, when brought in, are not very clearly defined 

Severing Defences 

Lf counsel is instrucied on behalf of more than one defendant, 
Iho ({uestion will arise, should he draw one Defence for all, or 
should they put in separate Defences^ This depends on what 
their caso will bo at the trial If for any reason they ought to be 
separately roproaentod then, they must sever noW; if they join in 
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one Defence, they cannot appear by different counsel at .the 
hearing. If their interests are practically identical, this does not 
matter; but if they occupy different positions, hold different 
offices, or took different shares in the transactio-n, they had better 
sever; otherwise a special defence peeujia^Jo^^^ 
lost. (1900) 2 CJi. 211.) For instance, the pub- 

lisEer, printer, or proprietor of a newspaper if sued for libel 
should never join in one Defence with the writer of the libel. But 
a special order as to costs may be made, if defendants improperly 
sever. (In re Isaac, (1897) 1 Ch. 251; Bagshawv. Pimm, (1900) 
P.148.) 


Time. 

The time witliin which the defendant must plead to a Statement 
of Claim varies in different circumstances. There are four dis- 
tinct cases to be considered: — 

(i) Where the writ is ^nerally indorsed*-^?!® plaintiff, as we 
have seen (ante, p. ^6'5);‘"''BSLuSt (except in Admiralty 
actions) take out a summons for directions 'promptly 
after the defendant has appeared. And on tire hearing 
of that summons, the Master, if he ordem- pleadings, 
generally directs witEinTwhat time they dbbli be de- 

Ee order, 
.%en,days 
rder 


livered . If , "however , ncrj^j^nBenspeci: 
the defendant must deliver his Defence^'mi 
from the delivery of the Sta.te meht)E^ 
XXI. r. 8.) 

(ii) Where the writ is so eciallv indor sed 

the defendant must deliverTasTIItefe- 
from/ the Dast) day. on whicETlie 
appearance — unless in ffie*" meanSnSe 
■feerved oh him a summons either 
judgment under Order XIV, (Orde: 
soon as the defendant is served with 
monses, he must hold his hand and 
until the summons is disposed of 
scribed time for delivering the 
fore the summons is returnable. 

(1884) W. hr. 8,) By taking 
plaintiff practically extends 
the Defence. 
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said letters patent and claimed in the [second and third] claiming 
clauses thereof 

2 The defendants, on March 3rd, 1910, sold to one J S., 

of , Leeds, a [gas stovej constructed as aforesaid 

3 The plaintiff is unable, until he obtains discovery, to give 
better particulars of the defendants* infringements, but will claim 
to recover full compensation for all infringements of the said 
letters patent committed by the defendants 

[See Precedents Nos 91 and 92 ] 

No 65 

Liability of a Lighterman 

1 The defendants are wharfingers and iightormen, carrying on 

business at the Wharf, Wapping 

2 On January 7th, 1896, the defendants, as such wharfingers 
and lightermen, agreed with the plaintiffs for reward in that 
behall to safely tranship and carry from the ship “ Eosalba,” then 

moored in the Mill wall Docks, to the said Wharf, and there 

to land and warehouse, 197 bags of gum arabic, the property of 
the plaintiffs, 

3 The defendants began to tranship and carry off‘ the said 
goods, in pursuance of their said agroemeiii, and, in doing so, 
they loaded the said goods upon a lighter called “ The Thomas,.’* 
which sank on January 8th, 1896, and the said goods were Lliereby 
greatly damaged * 

4 The said lighter was, on January 8th, 1896, in the custody 
and control of the defendants, their servants, or agents, who so 
negligently and carelessly navigated, moored, and kopt the said 
lighter that b} reason thereof she sank, and the sanl goods were 
greatly damaged os aforesaid 

5 The defendants warranted that tlie said lighter was a tight, 
staunch, strong lighter, in every way suitable and reasonably fit for 
loading and carrying the said goods without damage 

6 The said lighter was not tight, staunch, or strong, and was 

not at all suitable or fit for loading or carrying the said goods, but 
leaked, let in water, and sank, whereby the said goods were greatly 
damaged as aforesaid. ^ 

* This count IS based on the decision in Liver Alkali Co v, Johnson, L 
« Ex 338 
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(ill.) Where the writ is specially indorsed, but leave has been 
given to the defen3ant to defend und!^ Order XTV , he 
must deliver his Defence (if any has been ordered) 
within the time limited by the order, or if no time be 
thereby^limited, then within eight days after the order. 
(Order'XXI r 7) 

(iv) Where a Statement of Claim has been filed in default of 
appearance under Order XIII r 12 (as to v^hich, see 
ante, p. 6), the defendant, if he wishes to dehver a 
Defence, must first appear, and then must deliver his 
Defence within ten days from the time when the State- 
ment of Claim was" filed. (Order XXI r. 8 ) 

Such time may always be extended by tlie Court or a judge 
(Order XXI r 6), or by consent under Order LXIV r 7 There 
IS, as a rule, no difficulty in obtaining an extension for a week or 
so, unless the case is to be tried at the Assizes, and the commission 
day IS drawing near. Then the plaintiff will rightly insist upon 
the defendant consenting to accept short notice of trial, if he 
require further time to plead. Under Order LXIV r 7, an ex- 
tension of time may be giranted, even after the time allowed for 
pleading has expired, but a wise defendant will not defer his 
application till so late a date 

Then again, a defendant may gain more time by applying for 
parS cuI^ "'I^Terely taking out the summons does not of course 
operate as a stay or give any extension of time But if he succeeds 
m obtaining an order for particulars, the Master will generally, if 
asked, extend the time to plead until, say, seven days after the 
delivery of the particulars ordered If, however, the order be 
silent on the matter, the defendant will have the same length of 
time for pleading after the delivery of the particulars that he had 
at the return of the summons. (Order XIX r 8 ) 

If the time expires and no Defence is deliyereds the ;plaintiff 
may enter judgment by default But, if he delays doing this, the 
defenjdant*TSy"'p^^ a'TDelence after time, which will prevent 
judgment being subsequently entered, though the defendant wiU 
probably be ordered to pay any costs incurred through his delay. 
(Order XII r 22, Gill v. Wood fin, 25 Ch D 707, Graves v 
Terry, 9 Q. B D. 170, Kennane v Mackey, 24 L R Ir 495 ) 
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Chapteh XIV. 

SET-OFF AND COUNTERCLAIM. 


It may happpn that, though the plaintiflE was the firlst to 
cotnmence litigation, yet the defendant has a claim of some 
kind against the plaintiff If so, the question at onoe arises, 
Must the defendant issue a separate writ for this, or can he 
^ set up his claim in the plaintiff’s action? 

If the defendant’s claim can be tried without inconvenience 
at the same time and by the same tribunal as the plaintiff’s, 
the defendant will be allowed to plead m the plaintiff’s action 
{a) in some cases a “ set-off,” (6) in all cases a '' counterclaim.” 

The distinction between these two things, set-off and counto- 
claim^it is the object of this chapter to explain 'iBoth are the 
creatures of statute-law l ^th must be specially pleaded — in 
Ae Defence^ if there is cm e Even where tHei^ are'no' plead- 
ings, if the defendant has not taken out a summons under 
Order XVIIIa. r. 3, he will not be allowed to rely dii% set-off 


or a counterclaim, unless he has given notice to^liia/^lamtiff 
stating the grounds and particulars on whn^i 
(Order XVIIIa r 5, Precedent No. 103 ) Ev^^^^j^ld 


be^pl eaded a s a counterclaim, though th6 
gam nothing and ^f^Flose something by so 
not every counterclaim be pleaded as a 
iorm of a set-off, see "Ke^dent No. st, 
of a counterclaim, see Precedents Nos. 82,^^^ 

Set-off 

A set-off IS a statutory defence to the > 
of the plamtiff’s claim. At common la^C^’iJ 
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any cross-elaim against the plaintiff could not raise it in the 
plaintiff’s action: he had to bring a cross-action He might, 
it was true, when sued for the price of goods, give evidence of 
a breach of any warranty, express or implied, in reduction of 
the price. (See Street v Blay (1831), 2 B & Ad. 456 ) But 
that was all. Then two statutes were passed in the reign of 
George II (2 Geo. II. c 22, and 8 Geo II. c 24) which 
enabled a defendant in the plaintiff’s action to plead what is 
known as a ‘‘set-off” — hut only in certain cases. In the first 
place, only a debt of a liquidated amount could be set off; and 
it could onlj^ be set l)fflS"Tn"acHon^ii^^ plamtiff’s 

claim was also liqurcTated This is so stiU. Both deb ts 
must be due from\"nd*lo* the same parties in the same right, 
thou'^ T d^t due from the plaintiff to a third person duly 
'a:BSignecr‘befo*ie action by that third person to the defendant 
may now bTset*" off (Bennett v. White, (1910) 2 K. B 643) 
B ofih'inu st be due at the date of the plain tiff’s wri t Heither 
must be in the nature of a penalty .^^^^nirbr igii^^ both had 
to ‘be legal debts If the'^SeBt^due from the plaintiff to the 
defendant exceeded the amount due from the defendant to the 
plaintiff, the defendant could not, before 1875, recover the 
difference in the plaintiff’s action; he could only set off an 
amount equal to the plaintiff’s claim; he had to bring a cross- 
action for the balance. 


Illustrations. 

A claim agamst the estate of a dead man cannot be set of£ against a 
debt due to him in his hfetime 

IteesY. Watts, 11 Ex. 410 , 25 L. J. Ex. 30. 

A.’s solioitoT had mhand loZ. belonging to A. A. became baxihiupt. The 
sohcitor then rendered certam professional services to A., the fair remunera- 
tion for which was 12Z. 13s. 4cZ. A.’s trustee in banlcruptcy sued for the 
152 — Held, that the solicitor could not set off the 12Z, 13s, 4^. agamst the 
trustee’s claim ; for that was money earned smce the bankruptcy. 

Btumore v. Campbell tSb Co., (1892) 1 Q. B. 314 ; 61 L. J Q. B. 463. 
David V. Rees, (1904) 2 K. B. 4^5 ; 73 Ii» J. K. B, 729. 
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Listers. Hooson, (1908) 1 K. B. 174, 79 L. J. K B. 161 ; 98 
L T. 75. 

Lord {Trustee o/) y. G E Hail Oo , (1908) 1 !K. B. 195, (1908) 
2 K B. 54. 

The defendant owed the plaintiff 457. The defendant was executor of 
the estate of John Grimes, deceased The plaintiff owed that estate more 
tha n 457. — Held, that the defendant, when sued for his personal debt of 
457., could not set o:ff the debt due from the plaintiff to John Grimes’ 
estate 

Nelson V Rolerts, 69 L T. 352 

An agent who has received moneys on behalf of a disclosed principal 
cannot deduct from the amount so received a debt due to himself 
personally from the same debtor. 

Bichardson Y. Stormont, Todd cfe Oo,, Ltd,, (1900) 1 Q. B. 701. 

But a debt due from an agent can be set off against his principal, 
whenever the prmcipal remains undisclosed and allows the agent to act 
as prmcipal m the transaction. 

OeorgeY. Clagett, 7TB 359, 2 Sm. L. 0. (11th ed.), 138 

Montagu v. Forwood, (1893) 2 Q B. 350; 42 W. B. 124 

So a debt due from a cestui que trust can be set off against a claim 
made by a trustee on behalf of lihat cestu% que ti test, 

BanLes y Jarvis, (1903) 1 E B 549, 72 L J. K. B 267 

A debt accrumg due after the commencement of the action is not withm 
the statute of George 11,, and cannot be pleaded as a set-off, even to the 
further maintenance of the action. 

Rickards y, James, 2 Ex. 471 , 17 L J. Ex. 277. 

The plaintiff could always plead in reply to a set-off that it was baried 
oy the Statute of Frauds or Limitations, or was for any other reason not 
an actionable debt at date of wiit. 

Walker Y Clements, 15 Q. B 1046 

Smith Y, Betty, (1903) 2 K, B 317 , 89 L. T. 258. 


Equitable Set-off, 

In the Courts of common law only legal debts could be 
set off against each other. But in the Court of Chancery 
equitable claims for liquidated amounts were treated in the 
same way, if they created mutual credits between the same 
parties in the same right. {Cavendish v. Greaves, 24 Beav. 
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163.) WKenever there were cross-demands of such ^ nature 
that, if both had been recoverable at law, they would have 
been the subject of a set-off there, then, if either of the 
demands was a matter of equitable jurisdiction, a Court of 
Equity would enforce a set-off. (Story, 1436; In re Para- 
gmssu, &c Co.^ L. R. 8 Ch p. 261.) But Equity would 
allow no set-off between a debt due to or from the estate of 
a deceased person and a debt due from or to the executor or 
administrator personally. And it drew a rigid line at the 
death of the testator or intestate, and would not permit debts 
which only became payable since his death to be set off against 
debts due to him in his lifetime, or 'oioe versa. And now, 
since the Judicature Act, equitable claims and set-offs are 
recognised in every Division of the High Court. 

Illustraitons 

A debt due from a plaintiff to an executor peisonally, cannot be set off 
against a debt due to the plaintiff from the testator*s estate. 

In re Bickimon, (1888) W. N. 94. 

A purchaser who in an action for specific peiformance against an 
administratrix recovers costs against hei personally cannot retain such 
costs out of the defendant’s beneficial interest m the purchase-money. 

Plnllipsy, Howell, (1901) 2 Ch 773 , 71 L J, Ch. 13 ; 50 W. E. 73, 

A debt which only accrued to the defendant after the death of a testator 
or mtestate cannot be set off against a debt due from the defendant to the 
testator or intestate in his lifetime. 

Newell V. National Frootncial Banh, 1 C P D, 490. 

Eallett V. Halleit, 13 Ch D 232 ; 41 L T. 725. 

Ex parte Morier, 12 Ch. D. 491 , 49 L. J Bkcy. 9. 

So a debt due fiom a testator during his lifetime cannot be set off 
against a sum (e.g,, money received from a policy on his life) which never 
was payable to the testator himself. 

In re Oregson, 36 Oh D. 223 ; 57 L T- 250. 

But the costs incurred by an executor m defending an action brought 
by a legatee for revocation of probate may be set off against the legacy. 

In re Knapman, 18 Oh. D. 300 , oO L. J. Oh. 629. 

Orem v. Smtth, 22 Ch. D. 586 ; 48 L. T. 254. 

In re Ahennan, (1891) 3 Ch. 212 ; 61 L. J. Oh. 34. 
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And a debt due to an administrator for costs incurred in an action 
brought by two next of kin, may be set off by him against the shares of 
such next of kin. 

In re Jmea, (1897) 2 Oh. 190, 76 L. T. 454, following 
Taylor y. Taylor, L. E, 20 Eq. 155, 44 L. J Oh. 718 


Distinction hetween a Set-off and a Counterclaim 

It is then only in a limited number of cases that a 
defendant is allowed to plead a set-off The Judicature Act, 
which gave every defendant a very wide power of counter- 
claiming, did not alter the rules as to set-off Whatever was 
a good set-off, either at law or in equity, in 1875, is a good 
set-off still: and nothing else is admissible as a set-off, 
though it may be an excellent counterclaim. The distinction 
IS important, because it carries with it this result — that a 
set-o ff IS still a defence proper to the plaintiff’s action, while 
a counterclaim is practigaUy a cross-action. 

The student will often see the phrase: ‘‘ And by way of set-off or 
counterclaim.” But he must not assume that the two words are 
interchangeable or mean the same thing The framers of the 
Judicature Act probably intended that the existing set-off should 
merge in the new counterclaim They nowhere stated what the 
distinction was betweeu the two still less did they suggest that it 
was to be preserved It has, however, been found necessary to 
maintain it This is perhaps unfortunate, but it was difficult to 
avoid it. If a man die insolvent, the creditors only get a dividend 
on their claims, while the debtors to the estate must pay up their 
debts in full If the same person be both a debtor and a creditor, 
he is naturally anxious to set one amount against the other, and 
pay up or receive the balance only. And this he may do, if he has 
a strict statutory right of set-off, not otherwise. If he has only a 
counterclaim for the debt due to him frpm the estate, he must pay 
up his debt to the estate in full, and prove for the money due to 
him in the administration proceedings, where he wiU get only a 
dividend on has claim * ^ 


* In bankruptcy, however, or if a company ris being wound up, a 
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Counte) claim 

The modern counterclaim is entirely the creation of the 
Judicature Act, 1873 By virtue of sect 24, sub-sect, (3), of 
that Act every judge of the High Court of Justice and of the 
Couit of Appeal now has power to grant to any defendant in 
respect of any estate, right, or title, legal or equitable, claimed 
or asserted by him, all such relief against the plaintiff as such 
defendant shall have properly claimed by his pleading to the 
same extent as if the defendant had brought an action against 
the plaintiff for the purpose, and the Court will give judgment 
in the plaintiff’s action both on claim and counterclaim. The 
defendant’s counterclaim need not relate to or be in any way 
connected with the plamtiff’s claim, or ^ise out of the same 
transition It need not be "“an action of the same nature as 
1^.. original action” (per Fry, J , in Beddall v Maitland, 
17 Ch D p 181), or even analogous thereto. If the defendant 
has any valid cause of action, legal or equitable, against the 
plaintiff, there is no necessity for him now to bring a cross- 
action, unless his counterclaim be of such a nature that it cannot 
be conveniently tried by the same tribunal or at the same time 
as the plaintiff’s claim. 

Every cross-claim of whatever kind can now be pleaded as a 
counterclaim It does not matter what the amount of it may 
be It may be for either liquidated or unliquidated damages. 
(Order XIX r. 3.) It may exceed in amount the plaintiff’s 
claim (yV inter field Bradnvm, 3 Q. B D 324); or it may be 
less than the plamtiff’s claim. (Mosfyn v. West Mostyn, Sc 
Co , 1 C P D 145 ) If the amount which is found due to 


debtor to the estate or company may, it seems, set off a claim for 
unliquidated damages, [Mersey Steel and Iron Co, v, Naylor ^ 9 Q, B. D. 
648, 663 , 9 App Oas. 434.) But no set-off, whether liquidated or not, 
IS allowed against a claim foi calls [In re Hiram Ma%im Lam;p Co,^ 
(1903) 1 Oh. 70 ) 
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the plaintiff on his claim exceeds the. amount established by the 
defendant on his counterclaim, the plaintiff will have judgment 
for the difference, if, however, the balance is in favour of the 
defendant, judgment will be given for the defendant for such 
j balance, or for such other relief as he may be entitled to upon 
I the merits of the case (Order XXI r 17 ) 

In one respect a defendant who is pleading a counterclaim is 
in a better position than if he were seeking to enforce the same 
claim as a plamtiff in a separate action No one can bring' an 
action in our Courts against a foreigner resident out of the juris- 
diction, except in the cases specified in Order XI (Ante^ p 32 ) 
But if that foreigner commences an action here, and so brings 
himself within the jurisdiction of our Courts, he is liable to any 
counterclaim that can conveniently be tried with his claim And 
if the counterclaim overtops the plaintiff’s claim, the defendant 
may recover and enforce judgment against him for the balance, 
unless the plaintiff be an independent state or sovereign prince, 
as to which, see post, p 248 (South African Republic v La 
Compaffnie, dc , (1897) 2 Oh 487, (1898) 1 Ch 190 ) 


lUmtrations 

An equitable countei claim can now be raised in an action of law, and a 
legal counterclaim m a Chancery suit 

Flenung v Xoe, (1901) 2 Oh 594 , 70 L. J. Ch 805 

“A claim founded on tort may be opposed to one founded on contract, 
or mce versa, ’ Per Oockburn, 0 J", , in 

Btooke v. Taylor, 5 Q.. B D. p 576. 

In an Admiralty action m rem for salvage services the defendant may 
counterclaim in personam for damages for breach of a ohaiter-paity 

The Oheapside, (1904) P. 339, 73 L J P. 117, 53 W B. 120, 
91L T 83 

It IS only where the defendant seeks to bnng m some person who is not 
already a party to the action, and make him defendant to the counter- 
claim, that the rehef for which the defendant asks must relate to or be 
connected with the original subject of the action 

Judicature Act, 1873, s 24, sub -s 3, post, p 245 
Barber v Blaiberg, 19 Ch D, 473, 51 L J. Ch 509 
S F, Edge, Ltd, v. Weigel (1907), 97 L. T. 447 



COUNTERCLAIM 


243 


Iq an action of slander, the defendant may counterclaim for damages 
for a slander on the defendant uttered some time previously hy the 
plaintiff, though it has nothmg to do with the slander on which the 
plaintiff IS suing. 

Qm7i y. Hessioii^ 4 L. E. (Ir ) 35 , 40 L T 70. 

To an action on a solicitor’s bill of costs, the defendant may counter- 
claim for negligence. 

Lvmley v. Brools, 41 Ch D 323, 58 L. J Ch 494. 

Even a cause of action which has acciued to the defendant smce the 
plamtiff issued his writ can now be pleaded as a counterclaim. 

Beddall v Maitland^ 17 Oh. D 174, 50 L J Ch. 401 

A co unterclaiming defendant is in no way limited to a claim 
for damages. The Court will give him judgment for ‘‘such 
may be entitled to upon the merits of the 

(0?ciSrJtfL“r'i7')' 


Illustrations 

A defendant may by his counterclaim ask for a declaration of his rights, 
or fpr relief agjaipat iot^itme, oi for a vesting order uniler secl*4 “of the 
Conveyancing Act, 1892. 

Adams v. Adams, 45 Ch D 426, (1892) 1 Ch 369. 

Warden, (fcc. of Cliohneleifs School v Sewell, (1893) 2 Q. B 254. 

In a vendor’s aotioa for specific performance the ^ defendant may 
counterclaim for the review of a previous decision as to the title 

'Scott Y Alvarez, (1895) 1 Oh. 596, 64 L. J. Ch, 376. 

In an action for the infrmgement of the plaintiff’s patent the defendant 
may ""co untei^mi' for the revocation of the plaintiff’s patent, or for 
damages for the infringement by the plamtiff of the defendant’s patent. 

Patents and Designs Act, 1907 (7 Edw YII o 29), s. 32. 

In certain cases, a defendant may, even before delivermg his counter- 
claim, apply for an interim iniunctiou or for the appomtment of a receiver 
to protect his interests 

♦ Carter v. Fey, (1894) 2 Oh 541 , 63 L. J. Oh 723 ; 70 L. T 786. 

CoUisoriY Warren, (1901) 1 Ch. 812, 70 L. J. Ch. 382; 84 L. T 482 

A counterclaim is governed by the same rules of pleading 

^ ■It— ■uniwifni'l r- W~ ^ If t * - ^ — TTmr>»iiwinii^j,n^i||i)|j, ^ ^ 

as a Statement of Claim, and the Reply to it by the earn© 
rules as 'a Sefence (See post, p 259 ) Ail tEe facts relied 
— r2 
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on by way of counterclaim must be stated in numbered 5 )ara- 
' graphs under the heading ‘‘ Counterclaim,” so as to distinguish 
them from the facts alleged by way of defence. If any of the 
' facts on which the counterclaim is founded have been already 
I stated in the Defence, they need not be re-stated in the 
counterclaim, but may be incorporated by reference, thus 
“And by way of counterclaim the defendant repeats the 
allegations contained in paragraphs 3, 4, 5, and 8 of the 
Defence ” A counterclaim may comprise several distinct 
causes of action, but the facts on which each cause of action 
is founded must be stated, as far as may be, separately and 
distinctly, and the relief prayed stated specifically, either 
simply or in the alternative. (Order XX. rr 6, 7 ) And the 
^several causes of action must be such as could properly be 
joined in one independent action {Compton v Preston, 21 
. Ch. D 138.) The provisions of Order XVIII apply to the 
1 joinder of various claims in a counterclaim 


Ample provision is made to protect the plaintiff from incon- 
venient or improper counterclaims. If he can show that the 
counterclaim is one which cannot be conveniently disposed of in 
the pending action, or ought not to be allowed, the Msister will 
strike it out under Order XIX r 3, or exclude it under Order 
XXI r 15, leavmg the defendant to bring a cross-action If 
ithe counterclaim is scandalous, and therefore an abuse of the pro- 
cess of the Court, it may be disallowed either under Order XXV, 
\T 4, or under the inherent power of the Court If it discloses no 
^vahd cause of action, it can be struck out under the last-mentioned 
Irule, or objection may be taken to it in point of law under 
{Order XXV r 2. It must be properly pleaded, or it may be 
^struck out as embarrassing under Order XIX r 27, or further 
^particulars demanded under Order XIX. r 7 


A counterclaim must always claim relief against the plain- 
" A Reading whi ch ^ a^Jno j^S^rSIeFJ^^Sta 
plaintiff either alone or with some other person is not a 

^ . I I I | -... II I Ml II I IIIUMIII ll Tr~Tni-|l 1 f ff, ^ 
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coimifcercl aim ” (Per Jessel, M E , in Furness v Booth, 4 J 
Ch D. p 587.) And^it 5^amst tke 

plaintifl in the same capacity as that in which he, §ues 


nhistrafi07is. 

To a joint claun by two plaintiffs a separate counterclaim against each 
of them will be allowed 

M S L Ry» Co and amtliei v ByooLs, 2 Ex D 243. 

And on a counterclaim against two plaintiffs, the defendant may recover 
j udgment agamst one 

Hall y. Fairioeather^ 18 Times L. E. 58. 

If one member of a firm sues for a debt due to bum personally, the 
defendant may counterclaim for a debt due to him from the firm ; and 
can make the plamtiff’a partner a party to the counterclaim or not, as he 
pleases If the defendant does not join the partner, the plamtiff can 
subsequently apply to add him. 

Ey^e V Moreing, (1884) W. N. 58 

Where a plamtiff brought an action against a married woman, and 
joined her husband as a co-defendant merely for conformity, a jomt 
counterclaim by husband and wife was allowed 

Ilodson V, Mochi 8 Ch. D 569, 47 L. J. Ch 604 

But if a plamtiff sues m his own light, the defendant cannot counterclaim 
against him as trustee or executor or administrator , if he sues as trustee 
or executor or administiator, the defendant cannot counterclaim against 
him m his own right , unless in either case there be special circumstances 
on the strength of which the defendant can obtam special leave under 
Older XYin. r. 5. 

Macdonald v. CaiDigton, 4 C. P. D 28, 48 L J. 0 P. 179. 

McEwan v Qronibie^ 25 Oh. D. p. 177. 

Stumore v. Oamjjhell <& Go , (1892) 1 Q B 314 , 61 L J. Q. B. 463. 


The defendant can also plead a coanterolaim. aprai ng.t~ th^ j 
plamtiff along with some other person, not already a party to 
the action (whom we will call a “third person”), provided it 
relates to or is connected with-the subject-matter ofjthe plajn- 
tiff’s claim. (Jud Act, 1873, s. 24, sub-s (3); fif F Edge, 
Hd~T~Weigd (1907), 97 L. T. 447.) OjJu&man plead such 

But he cannot counterclaim against any co-defendant or third 
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Particulars of Damage * 

Value of 197 bags of (double) gum arabic, weighing, when 

sound, 380 cwt , at 25s per cwt - - - - 475 0 0 

Less price realized on sale of the same 197 bags as damaged 76 1 8 


The plaintiffs claim 3982 I85 4d 

[See Precedent No 93 ] 


£398 18 4 


No 66 

^Negligence op a Solicitor 

1 The plaintiff is a married woman, the wife of A B , of 

, she sues m this action in respect of her separate 

estate. 

2 The defendant is a solicitor of the Supreme Court, and was 
employed by the plaintiff in the year 1910 to advise hor as to the 
investment of certain moneys, and in other business 

3 The defendant as such solicitor, in the month of October, 
1910, advised the plaintiff to invest the sum of 5002 on a second 
mortgage of six leasehold houses situate in St Mark’s Eoad, 
Dulwich The defendant recommended the said mortgage to the 
plaintiff as an excellent security for that amount 

4 The plaintiff, relying on the advice and skill of the defen- 
dant, invested the said sum of 5002 on the said mortgage, and the 
defendant acted as solicitor for the plaintiff in effecting this 
investment 

5 No solicitor exercising ordinary care and skill would have 
advised a client to lend money on a security of such a nature as 
that on which tlie defendant advised the plaintiff to lend tins 
money 

6 The defendant was further guilty of negligence in not 
obtaining a report of a surveyor as to the condition and value of 
tlie said property before he advised the plaintiff to advance money 
thereon. 

7 The defendant was also guilty of negligence as a solicitor in 


* An order was subsequently made directing that the question of liability in 
^this action sbtiuld be tried first, the parties agreeing that the amount of damages, 
if any, should be afterwards assessed by an arbitrator to be agreed on 
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not ascertaimng the condition, state of ropair, and rental value 
of tlio said premises, and in representing to the plaintiff that the 
property was let at a net rental of 150J a year, whereas three of 
the SIX houses then were void, the other three were lot to 
unsubstantial and unsatisfactory tenants at 201 a year each, and 
all SIX houses were very much out of repair 

8 The plaintiff paid to the defendant the sum of 5Z 155. 6d 
as his charges in respect of the said investment 

9 The first mortgagees have now taken possession of tho pro- 
perty, which has proved insufGlcient to satisfy their claim, and tho 
plain tifi! has lost tlie whole of the said sum of 500 Z and tho mtoiost 
thereon from December 25th, 1910 

Tho plaintiff claims. — 

1 500 Z , and interest thereon at the rate of 5 per cent, per 

annum from December 25th, 1910, till judgment. 

2 5Z 15s 6d! referred to in paragraph 8 

No 67 

Personal Injuries in a Pail way Accident 

1. The plaintiff is a [state his occupation'] 

2 Tho defendants are cairiors of passengers upon a railway 
from London to Glasgow for reward 

3 On March 3rd, 1910, the plaintiff was received by tho dofon- 
dants as a passenger, to bo by them safely and securoly carried 
upon the said railway from London to Glasgow for such reward 
as aforesaid 

4 Yet the defendants did not safely and securely carry the 
plaintiff from London to Glasgow, but so negligently and unskil- 
fully conducted tliemsolvea in carrying the plaintiff on the journoy 
aforesaid, and in managing the said railway and tho carriage and 
tram in which the plaintiff was then being carried by the do fon- 
dants, that the said carriage and train came into violent collision 
with an engine at Carlisle Station, and tho carriage in winch the 
plaintiff was then being carried was wrecked and shattered. 

5. Tho plaintiff was thereby thrown forward with violonco, and 
was struck a violent blow on the left temple, ^and his logs wore 
jammed between tlie debris of the said carriage, and were w'oundod 
and injured, and his spine and brain were injured, and his whole 
nervous system received a severe shock 
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6 The plaintiff has in consequence suffered great pain and is 
permanently injured, and has been put to great expense [or, 
incurred liability] for medical attendance, nursing and otherwise, 
und for hotel and lodging accommodation, and extra food and 
nourishment, and will be put to further like expenses in en- 
deavouring to cure himself of his said injuries, and has been and 
IS still prevented from pursuing his occupation, and has lost and 
will lose the salary which he otherwise would have earned 


Parhculars of Special Damage 

Medical atteBdanoe by Dr A 

Medical attendance by Dr B 

Hotel expenses at Carlisle - , - - 

Nurse (IS weeks) 

Expenses of vi^it to Hastings ordered by Di A 
Extra food and nonnsbment - - - « 

Loss of salary (27 weeks) - - - - - 


i) s d 
16 T) 0 
8 8 0 
3 4 8 
19 8 0 
53 15 8 
10 0 0 
81 0 0 


0192 1 4 

And the plaini.iff claims 1 damages 


No 68 
Replevin 

On March 31st, 1910, the defendant wrongfully seized the goods 
of the plaintiff {enumerate {hemf\ in his house (or field) [aemihe 
the premises] and took the same away and deprived the plaintiff 
of the use thereof, and unjustly detained the same from him 
whereby the plaintiff has suffered damage. 

And the plaintiff claims 1 


No 69. 

Theeats {under 7 Edw VU c 29, .s- 36) 

1 The defendant claims to be the owner of letters patent for 
an invention of 

2. The defendajat, in furtherance of such claim, inserted in the 
issue of the '‘Daily Telegraph” for July 4th, 1910, an advertise- 
^ menfc [if not an advertisementy insert the particulars of the letter 
or other threat usedf], by which ho threatened the plaintiff with 
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person alone without the plaintiff; though he can claim cshn- 
trihution or indemnity from such persons under Order XVI 
rr 48 and 55 {cmte, p 233). 

Whenever such a counterclami is pleaded, the defendant must 
place at the head of his Defence an additional title, stating the 
names of all persons whom he has thus made defendants to his 
counterclaim, (Order XXI r 11 ) If such persons are already 
parties to the action (i e , either plaintiffs or co-defendants), he 
merely d/ehoyers the pleading to them But if he has joined a 
third person, a stranger to the action, as a defendant to his 
counterclaim, he must servB him with a copy of the Defence and 
Counterclaim as though it were a writ The third person must 
appear to it as though he had been served with a writ (r 13), 
and he may plead to it without any leave from a Master (r 14) 
yAny person thus made defendant to a counterclaim, whether 
plaintiff, co-defendant or third person, may before replying, apply 
to the Master to exclude the counterclaim, on the ground that it 
ought to be disposed of m an independent action, and not by way 
of counterclaim (r. 15) A plaintiff against whom a counterclaim 
is pleaded in. certain cases counterclaim against the defen- 
dant’s counterclaim (See post, p 260 ) He may also issue a 
third-party notice under Order XVI r 48, against a person not a 
party to the action from whom he claims contribution or in- 
demnity (Levi V Anglo-Conhnental, dc , Ltd , (1902) 2 K B. 
481 ) But a third person brought in solely as defendant to a 
counterclaim cannot counterclaim against either the plaintiff or 
the defendant (Street y Cfo^er, 2 Q B D 498, Alooi/, dc 'Ey- 
Co V. Greenh'iU, (1896) 1 Ch 19 ) 

lUustratwns. 

A oounterclaiDi is admissible against the plamtiff and a third peison 
along with the plamtiff if its matter be connected with that of the 
plaintiff’s claim, even though such third person could not possibly have 
been made a party m the plaintiff’s origmal action. 

Turner v. Hednesford Gas Co,, 3 Ex. D. 145 , 38 L. T 8 

And even, it seems, though the third person can only be liable m on© 
of two inconsistent alternatives 

Child V. Stennmg, 5 Oh. D. 695 , 46 L J Ch. 523 , 25 W R. 

519 ; 36 D. T. 426. 
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But see Evans v Bucly 4 Cli. D 432 , 46 L J. Oh. 157 ; 25 W. E. 

392, and Ttmes Gold Storage Co. v Loivther, (1911) 2 K. B. 

100, 104 L T 637 

A defendant cannot 30m a third person to he a joint plaintiff with 
himself in a counterclaim against the oiiginal plaintiff. 

Pender v Taddet, (1898) 1 Q. B. 798 , 67 L d Q B 703 

To what extent is a Counterclaim cm Independent Action 
For many purposes a counterclaim is substantially a cross- 
action “ A count^ gl ^im IS to be treated, for all purposes for 
which justice requires it to be^o treated j as an independent 
action.” (Per Bowen, L J , in Amon v. Bobbett, 22 Q B. D, 
p\"*'S48 ) If after the defendant has pleaded a counterclaim, 
the action of the plaintiff is for any reason stayed, discontinued, 
or dismissed, the counterclaim may nevertheless be proceeded 
with. (Order XXI r 16 ) Thus, where the plaintiff’s claim 
was held to be frivolous, the Court still granted the defendant 
the relief prayed for by his counterclaim (Adanis v Adams y 
45 Ch D. 426, (1892) 1 Oh 369, The Balybia, (1910) P. 
25 ) The Court will in a proper case order a counterclaiming 
defendant to give security for costs [Sykes v Sacerdoti, 15 
Q B D 423, Lake Raseltine, 65 h J Q B 205), but 
not where the counterclaim is m substance a defence to the 
action {Neck v Taylor, (1893) 1 Q B 560; and see New 
Femx Cwnpagnie v General Accident, ci'c Corporation, 
(1911) 2KB 611 ) 


Yet^auCCrmterclaim differs inisonue respects from a cross-action 
The issues of fact raised by claim and counterclaim respectively 
must, as a rule, be tried together And only one judgment will 
he given on both claim and counterclaim (Order XXI r 17 ) 
That will he a jjudg^nt for the balan-^ merely , so that for pur- 
p^s'bf execution ^im'"SS^oounK^ two independent 

actions. Then again, where the p laintiff for any reason fails to 
deliver a Deience**to a counterclaim, the defendant cannot sign 
juJdg^ht on the counterclaim 111 default^ of pleaing , he must 
move for judgment under Order XXVII r 11, or Order XXXII 
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r. 6. (Higgins y. 8eoU, 21 Q. B. D. 10; Jones y. Macaulay, 
(1891) 1 Q, B. 221; Roberts y: Booth, (1893) 1 Cii. 52.) A coun- 
terclaim, moreoYer, cannot be disposed of under Order XIV., or 
remitted to a County Court for trial (Delobbel-FUpo v. Varty, 
(1893) 1 Q.B. 663); titougb. it may be stayed under sect. 4 of the 
Arbitration Act, 1889. (Spartali y. Van Hoorn, (1884) W. N. 
32; Chappell y. North, (1891) 2 Q. B. 252.) If foreign plain- 
tiffs bring an action here against a British subject who counter- 
claims, the Court has no jurisdiction to make an order staying 
proceedings in the action until the foreign plaintiffs give security 
for damages under the counterclaim. (The James Westoll, (1905) 
P. 47.) 

And, although as a rule a counterclaim may be of any amount, 
overtopping the plaintiff’s claim and entitling the defendant to 
judgment for tlie balance, still there are two exceptions to this 
rule, two cases in which a counterclaim, like a set-off,^§erYes o 
d^ffce, and is not a cross-action: — or, to employ the time- 
honoured metaphor, can be used only “as a shield, not as a 
sword.” (Ber Cockburn, C. J., in Stooke v. Taylor, 5 Q. B. D. 
p. 575.) 

(i) If a debt be assigned, the debtor may in certain cases set off 
or counterclaim against the assignee a debt due from the 
assignor to himselt; but if the amount of such set-off or 
counterclaim exceed the amount of the debt assigned, 
the defen^ntt, caji recover nothingr from the assign ee ; 

hejcm^t balance. (Young v. 

Kitchin, 3 Ex. I). 127; approved in Government of New- 
foundlandY. Neivfoundlmd Ry. Co., 13 App. Oas. 199; 
Roxburghe v, Cox, 17 Ch. D. p. 526; and see Baker y. 
Adam (1910), 102 L. T. 248.) 

when n sovereign prince 

oxef»«wh'om iuTv^Opurte have no^ v. 

Sultan of Johore, (1894) 1 Q. B. 149) submits to bring, 
an action in this country. The defeii.d[^t li^aB^ed to 

against' 

a^ .anawer. jp^his demand ; but no ^n^ r ^ cove r 

excess, or to raise any 'counter?; : 
claim which is “ outside of, and independent of, the sub- 
ject-matter of ” the claim. (Strousherg v. 

Costa Rica, 29 W. E. 125; 44 L. T. 199; Sc 
RepubUcY.LaCompagni0,d;o.,(lS97)2Gh. 
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legal proceedings or liability in respect of the manufacture [use, 
sale, or purchase] of certain [mowing machines] which the plain- 
tiff has for many years manufactured [or sold] without complaint 
from anyone [set out what it is that the plaintiff is doing of which 
the defendant complains'] 

3. The manufacture [use, sale, or purchase] by the plaintiff of 
tlie said [mowing machines] is no infringement of any letters 
patent owned by the defendant or of any legal right of his, 

4 B} reason of the said threats the plaintiff has been greatly 
damaged in his business and the manufacture [use, sale, or pur- 
chase] of tho plaintiff’s said [mowing machines] has been greatly 
diminished 

The plaintiff claims — 

(i) An injunction to restrain the continuance of such threats. 

(ii) Damages 


No 70 

Trespass and Conversion. 

1. On the 26th De'cember, 1910, the defendant broke and en- 
tered a close of the plaintiff’s, known as The Ironworks, 

Sheffield, and wrongfully removed and converted to his own use 
certain machinery of the plaintiff’s, namely, a lathe and planing 
machine. 

2 The defendant detains the said maohinory and refuses to 
give up the same to the plaintiff 

Tho plaintiff claims — 

(1) 50Z. damages for the said trespass 

(2) A return of the said machinery or 300Z., its value, and 

501 damages for its detention 

No 71 
Waste. 

1. From Lady Day, 1904, to Lady Day, 1911, the defendant 

was tenant to the plaintiff of an old-established tavern, known 
as “ The Goat and Compasses,” on the Castle Hill in the City of 
Norwich ^ 

2, During such tenancy the defendant committed waste to thec^ 
said premises by wrongfully taking down and removing the 
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1 Oh 190, hnperial Japa^iese Government y F d 0 
Navigation Co , (1895) A C 644 ) 

Costs of Set-off and Counter claim 

In tliG matter of costs, howevei, a counterclaim 'vvliioh is not a 
set-oft IS treated as a cross-action, ivliereas a set-off remains, what 
It was in the days of George II , a statutory defence to the 
plaintiff’s action Therefore a plaintiff who brings an action and 
is met by a set-off equ al in amoun t to his claim, must pay the j 
defenda nt his^qosts, of the whole action, for he has failed in the ' 
whole action Whereas if '"the defendant can plead only 
a counterclaim and recovers an amount equal to or greater than 
the plaintiff s claim, the plaintiff wiU recover his costs of the 
elmm, and the defendant only his costs of the counterclaim The | 
proper principles on which in such a case taxation should be 
conducted, in the absence of any special order, are laid down by 
the Court of Appeal in Atlas Metal Co v Miller, (1898) 2 Q B* 
500 The costs of the plaintiff’s claim should first be taxed as 
if it were a separate action ivith no counterclaim Then the costs 
incurred by the counterclaim must be taxed, as though they were 
part of the costs of a separate action Any costs, which have 
been incurred partly in support of or in opposition to the defence, 
and partly in support of or in opposition to the counterclaim, 
the taxing-master must apportion as best he can, and fix the 
amount applicable to the defence and the amount applicable to 
the coimterclaim Then whichever be the smaller amount — the 
costs of the claim or the costs of the counterclaim — musr be de- 
ducted from the largei, and the successful party will have judg- 
ment for the balance ISTo costs not incurred by reason of the 
counterclaim can be costs of the counterclaim ” {Fey Lindley, 
M E , (18981 2 Q- B at p 505 ) And remember that sect 116 
of the County Courts Act, 1888, does not apply to any counter- 
claim {Blake v Appleyard, 3 Ex D. 195, Amon v Bohhett, 
22 Q B D 543 ) Where both claim and counterclaim fail, the 
proper method of taxation of costs is that approved by War- 
rington, J , in James v Jackson, (1910) 2 Ch. at pp 93, 94, 
namely, to tax the costs of the defendant except so far as they 
have been increased by the counterclaim, and to tax the costs 
of the plaintiff only so far as they have been increased by the 
counterclaim, with a set-off of the one against the other 
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If no Defence be delivered, the plaintiff may enter final 
judg'ment under Order XXVII , if his claim be for a debt or 
liquidated damages, if it be for unliquidated damages or for 
detention of goods, he can enter mterlooutory judgment only,, 
and the amount for which final judgment will ultimately be 
entered must be assessed by an under sheriff and a jury on a 
writ of mquiry, or calculated by a Master, or aseertamed by an. 
official referee (See Order XXXVI rr. 56, 57, 57a; 

T Shepherd, (1892) 2 Q B 622 ) In an action for the 
recovery of land, he may sign judgment for possession of th& 
land with costs In all other cases Jie must move for judg- 
ment under Order XXVII r 11 On such a motion, the) 


Court will decide the issues between the parties by lopJ^Xi^ 
at the Statement of Claim, and nothing else. No evidea;^ ja 
necessary. {Macmillm v Australasian Temtones, 76 
182, Webster v. Vincent, 77 L T. 167 ) But the 
discretion over the costs of the action, under Order 
(Young v Thomas, (1892) 2'Ch. 134.) The Court can, ’ 

be, amend the Statement of Claim; if this is done, the am^i^^ 
Statement must be filed, and the motion renewed eight feys 
after it is so filed {Jamaica By Co. v Colonial Brnh, (1^) 

1 Ch 677, Southall Development Syndicate, Ltd v. Dun0e^ 
(1907), 96 L T 109 ) 

If the defendant has paid a sum of money into Court,' 
the plaintiff is content to accept that sum in satisfaction 
claim, he should give the defendant a notice in Forfla? 
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of R S 0 , Appendis: B He may then proceed to tax liis 
costs j unless the Court or a judge otherwise orders, and in 
case of non-payment he may sign judgment for his costs. 
(Order XXII. r, 7 ) This is so, even where the defendant 
pays sixpence into Court, and the plaintiff laccepts that sum 
in satisfaction of his claim (M'Shefrey v. Lanagan, 20 
L R Ir 528 ) But a judge at chambers will deprive the 
plaintiff of his costs if the whole action was useless or mali- 
cious {Broadhursf Y Willey , (1876) W. N 21, Nichols y 
Evens ) 22 Oh D. 611 ) The acceptance by the plamtiff of a 
sum paid into Court does not operate as a j udgment or amount 
to an admission on the merits {Coote v Ford^ (1899) 2 
Oh 93 ) 

If a Defence be delivered, and it contains sufficient admis- 
sions, the plaintiff may move for judgment thereon under 
Order XXXII r 6, or for an older that the defendant pay mtO' 
Court the money which he admits is m his hands {Neville v 
Matthewman, (1894) 3 Oh 345, Nutter y Holland^ ih. 408; 
Crompton v Burton, (1895) 2 Oh 711 ) He may do this 
even though he has already delivered a Reply and given notice 
of trial {Brown v Pea? son, 21 Oh D. 716), but in that case 
the defendant should be indemnified against any costs incurred 
by him through the plaintiff’s delay {Tottenham v Foley. 
(1909) 2 Ir R 500). 


Leave to Beply 

Except m Admiralty actions, no Reply can noAV be delivered^ 
unless an order has been made giving the plaintiff leave to 
deliver it The Master when he makes isuoh order generally ^ 
names a time withm which the Reply must bo delivered, if 
no time be specified the plamtiff must deliver it within ten 
days after the Defence or the last .-of the Defences has been 
delivered, unless the time be extended by consent or by order. 
(Order XXIII rr 1, 2 ) If the plaintiff’s only object in 
delivering a Reply is to deny" wEaTlhe SeT^MsCKtTias stated 
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Defenoe, the Master will not give leave, because if no 
Keply be delivered within the time prescribed, aU material 
statements of fact m the Defence will ''be deemed to have 
been denied and put m issue” (Order XXVII r. 13), and 
then the plaintiff can give notice of trial at once (See post^ 
p 262 ) But if a Counterclaim has been delivered with the 
\ Defence, the Master wiU generally give leave for a further 
pleadmg, as the plamtiff must deal specifically with every 
allegation of fact m the Counterclaim which he does not admit 
to be true (Order XIX r 17 ) Different rules, in ishort, 
apply to what may be termed a " Replj^ proper ” and a 
Defence to Counterclaim ” 


Jo%nder of Issue 

Where however, leave has been obtained to deliver a Beply, 
Order XIX. r. 18 still applies: “ The plaintiff by his Reply 
may join issue upon the Defence [though not on the Counter- 
claim, if any^] . Such j'oinder of issue shall operate 
as a denial of every material allegation of fact in the 
pleading upon which issue is joined, but it may except any 
facts which the party may be willing to admit, and shall then 
operate as a denial of the facts not so admitted ” 

A joinder of issue runs simply thus "The plaintiff joins 
issue with the defendant on his Defence ” Some pleaders add, 
"except m so far as the same consists of admissions,” but this 
qualification is unnecessary, as an admission by the defendant 
of a fact alleged in the Statement of Claim is not a " material 
allegation of fact in the pleading upon which issue is joined.” 
To a plea of payment into Coui’t, it is usual to reply specially 
that the sum paid m is insufiS.cient 

But the effect of joinmg issue is merely to deny ; it does not 
confess and avoid. It is simply a comprehensive and com- 
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^mcient signboard belonging to the said promises, which for very 
many years was fixed over the front door thereof The doten- 
dant wrongfully carried the same away and converted it to Jus 
own use, and detained, and still detains, the same from tlie 
plain till’ 

And the plaintiff claims — 

(i) That the defendant may bo ordered to at once restore 
the said signboard, and refix the same in its former 
position, or 

^ (ii) In tho alternative, the return of the said signboard or 

1 its value, and damages for its removal and 

detention 

(ill) In Actions for the Eecovery of Land 


No. 72 



1 By an agreement in writing, dated Sopiombor 22nd, 1909, 
the plaintiff let to the defendant a house, No 52, Broad Street, 
Bristol, for the term of three years from Soptombor 29th, 1900, at 
tlio yearly rent of 120J , payable quarterly. 

2 By the said agreement, tho dofondant promised to pay the 
said rent in equal quarterly instalments on tho usual quarter 
days The said agreement also contained a clause entitling the 
plaintiff to re-enter in case tho said rent, whether lawfully de- 
manded or not, was more than twenty-one days in arroar. 

3 The dofondant took possossion of tho said house under the 
said agreement, and is still in possossion thereof Ho paid tho 
plaintiff rent up to Lady Day, 1910; he has paid no rent which has 
accrued since that day. 

And the plaintiff claims — 

(i) Possession of the said house; 

(li) 150L, being five quarters* arrears of rent, 

(ill) Mesne profits from June 24th, 1911, till possossion of 
the said house is delivered to tho plaintiff. 

[N B.— As this IS a claim for ejectment on a forfeiture for non- 
payment of rent, it can be indorsed on the writ* Order HI. r (> 
(P), see ante, pp''42, 45, and Order XIV. r 10, ante, p. 59 ] 

h or other precedents in actions of ejectment between landlord 
and tenant, see Nos. 37, 38, and 39, ante, pp 405, 406 
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pendious traverse ‘‘ The new form merely enables a party 
to traverse what he might have traversed before the Act, but 
does not do away with the neoessity of pleading in confession 
and avoidance ” (Per Parke, B , in Glover v. Dixon^ 9 Es. 
at p 160.) ‘‘ The plaintiff must raise by his pleading all such 
grounds of reply as, if not raised, would be likely to take the 
opposite party by surprise, or would raise issues of fact not 
arising out of the precedmg pleadmg, as, for instance, fraud, 
Statute of Limitations, release, payment, performance, facts 
showing illegality, either by statute or common law or Statute 
of Frauds ” (Order XIX r 15.) The Reply is the proper 
place for meetmg the Defence by confession and avoidance.” 
(Per James, L J , in Hall v. Eve, 4 Oh. D at p. 345 ) 

The plaintiff must therefore be careful not to join issue 
merely, where he ought to allege new facts in his Reply, for 
a joinder of issue only contradicts the facts alleged by the 
defendant 


lUustrattons 

Action of trespass Defence, that it was defendant’s own freehold 
Eeply, a mere joinder of issue. At the trial, the plamtiff was not allowed 
on these pleadings to give evidence of a lease from defendant’s ancestor 
to himself, as that was a new fact consistent with the plea traversed, and 
should therefore have been specially pleaded by way of confession and 
avoidance 

5 Hen. YU 10a pi 2 , and see aJite, p 129. 

To a plea of the Statute of Limitations, plaintiff must specially reply 
any fact upon which he rehes to take the case out of the statute ; eg , 
that the plaintiff himself was and still is an infant. 

Chandler v VJett, 2 Wms Saunders, 120; ed. 18Y1, p. 391. 

Or the absence of the defendant beyond seas 

4 & 0 Anne, c 16, s 19 

Or any acknowledgment, see p 145 

. Forsyth v. Bristowe, 8 Ex. 347 , 22 L. J. Ex. 70. 

Sheet V 2 Ex. D. 314, 46 L J Ex 249, 25^. E*322; 

36L T 98 
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To a declaration for non-payment of money due undei a covenant, the 
defendant pleaded that the cause of action did not accrue within twenty 
years Eeplication that it did accrue within twenty years Held, under 
stat 3 & 4 Will. IV c 42, ss 3, o, that the plaintiff could not, in suppoit 
of this issue, give evidence of an acknowledgment by letter within the 
twenty years 

Kempe v. Gibbon, 9 Q B. 609 , 16 L J Q B. 120 

Action for money had and received to the use of the plamtrff Plea of 
the Statute of Limitations. Eeply, that the defendant had received the 
money to the use of the plaintiff within six yeais It was pioved at the 
trial that the defendant had fraudulently received the money more than 
SIX yeais ago. Held, that the plaintiff could not on this issue give any 
evidence to show that the defendant had, till within six years before 
action, fraudulently concealed the fact that he had received the money 
Clark V. Hougham, 2 B & C. 149 , 3 D & E 322 

Such a ground of reply must be specially pleaded, and with great 
particularity. 

Gibbs V Guild, 8 a B. D 296, 9 a B D. 59 
LaiuranceY Lord Norreys, 15 App Gas. 210, 59 L J Ch 681 
Wilhs V. Earl Hoiue, (1893) 2 Ch 545 , 62 L J. Ch 690 
Betjemaim v Betjemann, (1895) 2 Ch 474, 64 L J, Ch. 641. 

And the fraud alleged must be the fraud of the person setting up the 
statute or of some one through whom he claims 

In re McCallum, (1901) 1 Ch 143, 70 L J. Ch. 206 

If the defendant obtained from the plamtiff a release of his cause of 
action, either fraudulently or by duiess, the fraud or duress must be 
specially pleaded in reply to the plea of release 

To a plea of mfanoy, the plamtiff must reply specially that the goods 
sold and delivered “were necessaries suitable to the then degree, estate, 
and condition of the defendant ” 

Feters v Fleming, 6 M & W. 42. 

To a justification setting out a conviction, or to a plea of a previous 
action, the plaintiff must reply specially that there is no such record, if it 
be the fact , or if the conviction be erroneously stated in the Defence (as 
in Alexander y N E, Rail, Co , 6 B & S 340 , 34 L. J Q. B. 152), the 
plaintiff may set it out correctly m his Eeply Or to such a justification 
the plamtiff may reply a pardon {Cuddington v Willins, Hob 67, 81 ; 2 
Hawk. P C. c 37, s. 48 , Raiuley's Case, Hutton, 21), or that he had 
undergone his sentence, which will have the same effect 

Legman v Latvmei , 3 Ex D. 15, 352, 47 L J Ex. 470, 26 
W. E 305 , 37 L. T 360, 819 , 14 Cox, C C 51 

To a plea of a settled account, the plaintiff must specially reply the 
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facts on whicli lie lelies to re-open tlie account : e lie must specify the 
eiross m the account on which he rehes [ante, p 231) 

Farlmson Y Hauhury , Jj, R 2 H L 1, 36 L. J. Ch, 292, 15 
W. E. 642 , 16 L T 243. 

To a plea of the Statute of Frauds, the plaintiS may plead specially a 
part performance, where such a reply is apphcable 

Ungley v Unghy, 3 Ch D SS7 , 46 L J, Ch. 854 , 25 W E. 
733, 37 L T 52 

JJaddison y Aldersoii, 8 App Gas 467, 52 L J. Q. B 737, 31 
W. E S20, 49 L. T 303; 47 J P 821. 

But a plamtiff cannot plead the Statute of Frauds to a contract pleaded 
by the defendant, unless the defendant claims a set-off, or counterclaims, 
under that contract 

Miles V. New Zealand Alford Estate Co , 32 Ch D. at pp. 278, 279. 

To a set-off or counterclaim, he can, and therefore must , he cannot 
raise the pomt under a mere jomder of issue. 

Chappie V. Durston, 1 Cr. & J 1 

Action for specific performance of an agreement to grant a lease. 
Defence, breaches of contract, which entitled the defendant to put an 
end to the agreement, and to refuse to grant any lease The plaintiff, in 
his Eeply, denied aE such breaches, but pleaded also that if any were 
committed, they were waived, and this Eeply was held good A plamtiff 
may confess and avoid by his Eeply : for it is no part of the Statement 
of Claim to anticipate the Defence, and the old rule of pleadmg stdl holds, 
‘‘that you should not leap before you come to the stile” (See ante, 
p. 96) 

Hall V. Eve, 4 Ch. D 341, 347 , 46 L. J. Oh 145 , 25 W E. 177 , 
35 L T 926 

A Eeply must not refei to an independent document, such as plaintiff’s 
aiiS'wSrto Contaming facts on which the j)leader relies, 

without setting out such document itself as part of the Eeply. A Eeply 
must not set up new claims A 'Eeply must not plead meie evicCence*or 
argument, or state conclusions of law to be drawn or mferred from the 
facts pleaded 

Vi IVtlljaniso?} y L & N. W Rad Co,, 12 Oh D. 787 , 49 D. J Oh 
559 , 27 W. E 724 


Departure 

It IS at the stage of Reply that the rule against what is 
called “a departure in pleading’’ applies for the first time. 
‘‘No pleading shall, except by way of amendment, raise any 
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No 73 

Ejectment by a Eemainderman 

1 The plaintiff is the heir-at-law of one Mary Llewellyn, A^ho 
died on January 18th, 1803, and as such is entitled to the posses- 
sion of the lands, hereditaments, messuages, and promises which 
are fully desenbod in the particulars delivered herewith, and 
which are hereinafter called “the said lands ” 

2 On February 10th, 1765, the said Mary Llewellyn, ^hon 
Mary Talbot, was seised in fee and was in possession of tlie said 
lands 

3 On that day she married Henry Llewellyn, and they jointly 
levied a fine of the said lands to certain uses, under whicJi the 
said Henry Llewellyn in the events which happened became tenant 
in fee simple of the said lands 

4 By the will of the said Henry Llewellyn, who died on Feb- 
ruary 27th, 1785, the said Mary Llewellyn became entitled to the 
said lands in foe simple in remainder expectant on the deter- 
mination of certain estates tail limited in the said will 

5 The last of the said estates tail determined on June 12th, 
1894 And thereupon the plaintiff’s interest in the said lands as 
heir-at-law of the said Mary Llew^ollyn became an estate in fee 
simple m possession 

6 The plaintiff has been in possession of part of the said lands, 
but ill tlio month of May, 1896, ho was wrongfully and forcibly 
ousted therefrom by tlie defendants. 

7 The defendants wrongfully took and now hold possession of 
the w^holc of the said lands. 

The plaintiff claims: — 

(i) Possession of the said lands; 

(ii) Mesne profits from Juno 12th, 1894, till possession is 

obtained by the plaintiff 

£See Darbyshtre v Leigh, (1896) 1 Q B. 554 ] 
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'^(iv) In an Action claiming only a Declaration 

^0 74 

Landlord v Mortgagee or Tenant 

1 TJie plaintiffs aro the executors and trustees of the will of 

James Harris, deceased, formerly of 

2 By a lease, dated September 12th, 1902, the said James 
Harris demised to one Eichard King a building, then and now 

use:! as a place of public entertainment, called the Music 

Hall, situate in , with certain appurtenances, fixtures, chat- 

tels and effects (hereinafter icalled the said premises ”) for a 
term of twenty-one years from September 15th, 1902, at the yearly 
rental of 4501 , payable by equal weekly instalments, and 
subject to the several covenants, stipulations, and conditions con- 
tained in the said lease 

3, By a mortgage deed, dated October 15th, 1902, the said 
Richard King demised the said premises to the defendants for the 
residue of the said term of twenty-one years, except the last tliree 
days thereof, to secure a loan of 1,000Z and interest thereon 

4 On May 31st, 1904, the defendants entered into possossion 
of the said premises, and under a power reserved to them in the 
said mortgage deed have from that day till now occupied the said 
premises and carried on the business of the said Richard King 
thereon, and received the profits thereof 

5. In June, 1904, the said Richard King was adjudicated bank- 
rupt in tlie County Court of Yorkshire, holden at Bradford, and in 
September, 1904, the duly appointed trustee of his property under 
the said bankruptcy, by leave of the Court, disclaimed the said 
lease, and gave notice of such disclaimer to the said James 
Harris. 

6 By an indenture, dated July 30th, 1904, made between the 
said James Harris and the defendants, and indorsed upon the 
said lease, after reciting the said mortgage deed, and that the 
defendants, as such mortgagees as aforesaid, had applied to the 
said James Hams to allow them to continue to occupy the said 
premises and to vary the terms of the said lease in certain inspects 
as thereinafter mentioned, which he had agreed to do, it was wit- 
^ nessed that — 

[Here set out the terms of the arrangement, I 
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new ground of daim, or contain any allegation of fact 
inconsistent with the pre^nous pleadings of the party pleading 
the same.” (Order XIX. r. 16 ) 

A departure takes place w’hen m any pleading the party 
deserts the ground that he took up in his preceding pleadmg^ 
and resorts to another and a different ground, or, to give Lord 
Coke’s definition, '‘A departure in pleading is -said to be when 
the second plea containeth matter not pursuant to his former, 
and which fortifieth not the same, and therefore it is called 
decessiiSy because he departeth from his former plea ” (Co. 
Litt 304a ) This is clearly embarrassing, a Reply is not the 
proper place m which to raise new claims, to permit this 
would tend to spin out the pleadings to an intolerable length. 
The plaintiff must amend his Statement of Claim by addmg 
the new matter, if need be, in the alternative 


Illustrations 

If the Statement of Claim alleges merely a negligent breach of trust, 
the Eeply must not assert that such breach of trust was fraudulent 
Kingston v. Oorlver, 29 L E Ii. 364 

In an action of debt brought on a bond conditioned to perform an awaid 
so that the same were dehvered to the defendant by a cert am tune, the 
defendant pleaded that the arbitiators did not make any awaid. The 
plamtifE rephed that the arbitrators did make an awaid to such an effect, 
and that the same was tendered by the proper time The defendant 
rejomed that the award was not so tendered On demurrer, it was held 
that the Eejomder was a departure from the plea “for m the plea the 
defendant says that the arbitratois made no awaid, and now, m his 
Eejomder, he has implicitly confessed that the arbitrators have made an 
award, but says that it was not tendered according to the condition, which 
IS a plain departure , for it is one thmg not to make an award, and another 
thing not to tender it when made ” 

Ptoberts v. Maneti, 2 Wms Saunds. 188. 

Claim for one-half of 600?., which the defendant had received as trustee 
for himself and the plaintiff m equal shares. 

Defence I only received 311?., half of which I pay mto Court 

Eeply You ought to have received the full 500?., but you ■wrongfully 
compromised with the debtor , so I still claim one-half of 500?. 
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Hel(l, that this Eeply violated Order XIX r 16, as it was really 
setting up a new case, which should have been set out in the Statement 
of Claim 

Earjf) V Hendeibon^ 3 Ch D 254; 45 L. J Oh. 738, 34 L T 
844. 

If this case was intended to decide anything more than this, it is to 
that extent overruled by 

Halt V Eve, 4 Oh. D. 341, a7ite, p 255 

Action foi the recover^^ of land, with a claim for mesne profits 

Defence “ The following letteis passed between the defendant and the 
jdaintift’s late father, who was seised in fee of the land^, which amount 
to a bmdmg agi'eement for a lease ” The plaintiff cannot turn round and 
say in his Eeply “ Oh ^ very well, then pay me the lent mentioned in 
those letteis ” For by his Statement of Claim he treats the defendant as 
a trespasser , he must abandon that position before he can claim rent from 
him as his tenant 

For the same reason, if a plaintrS claims rent on his writ, he cannot 
claim the same sum in his Eeply as damages f oi unlawfully ‘ ‘ holding 
over ” 

Duckivorth v. McClelland, 2 L E Ir 627 

A died in 1833, having devised Blackacie to his younger eon, Z ^ 
without any words of hmitation On the death of Z,, childless and 
mtestate, his elder brothei, Y , sued to recover Blackacre from Z ’s step- 
son, who had got into possession of it. The Statement of Claim alleged 
that Z had only an estate for life m Blackacre, the reversion on which 
was always vested in T , as heir of the testator 

Defence That on the true construction of the will, although it was 
made before the Wills Act, Z took the fee simple. 

Eeply Be it so, T is equally heir-at-law of his younger brother, Z., 
and so entitled to recover 

The Master at Chambers held that this Eeply was mconsistent with the 
original claim , that the Statement of Claim must be amended by setting 
out the precise words of the devise, which had now become material , and 
that the plaintiff must claim in the alternative (i ) as heir of A , if Z. 
were but tenant for hfe , (u ) as heu of Z , if he were tenant in fee. 
Costs in cause 

Baker v Farmer (not reported) 

Action on a bond conditioned to perform the covenants in an indenture 
of lease, one of which was, that the lessee at every felling of wood would 
make a fence. The defendant pleaded that he had not felled any wood. 
The plaintiff rephed that the defendant had felled two acres of wood but 
bad made no fence The defendant rejoined that when he felled those 
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two acres, lie did make a fence. This was adjudged a departure in the 
Eejoinder. In modern days, this difficulty would not have arisen, as the 
plaintitf would have been compelled to give particulars in or under his 
Statement of Claim, stating precisely when he alleged the defendant had 
felled any and what wood. 

Anon.^ 3 Dyer, 253 b. 

So, in another action on a bond conditioned to keep the plaintiffs 
harmless and indemnified from all suits, &c., of one Thomas Cook, the 
defendants pleaded that they had kept the plaintiffs harmless, &c. The 
plaintiffs replied that Cook sued them, and so the defendants had not 
kept them harmless, &c. The defendants rejoined that they had not any 
notice of the damnification. And the Court held first, that the matter of 
the Eejoinder was bad, as the plaintiffs were not bound to give notice; 
and secondly, that the Eejoinder was a departure from the plea; for, in 
the plea, the defendants plead, that ‘‘ they have saved harmless the 
plaintiffs, and in the Eej oinder confess that they have not saved harm- 
less, hut allege they had not notice of the damnification ; which is a plain 
departure.” 

Cutlers. Sout]ie7'7i, 1 Wms. Saund. 116. 

In an action of trespass, the defendant set up that he was entitled to 
the premises under a lease for 50 years granted to him by the college 
of E. The plaintiff replied that there was another prior lease of the 
same premises, which had been assigned to the defendant, and which was 
unexpired at the time of making the said lease for 50 years ; and alleged 
a proviso in the Act of 31 Hen. YIII. c. 13, avoiding all leases by the 
colleges to which that Act relates made under such circumstances. The 
defendant in his Eejoinder, pleaded another proviso in the statute, which 
allowed such leases to be good for 21 years if made to the same person, 
&c., and that by virtue thereof, the demise stated in his plea was available 
for 21 years at least. The judges held the Eejoinder to be a departure 
from the plea ; “for in the bar he pleads a lease of 50 years, and in the 
Eejoinder he concludes upon a lease for 21 years,” &c. And they observed 
that “ the defendant might have shown the statute and the whole matter 
at first.” 

Fulmerston v. Steward, Plowd. 102. 

But in an action of trespass on the case for illegally taking toll, the 
plaintiff in his declaration set forth a charter of 26 Hen. YI., discharging 
him from toE. The defendant pleaded a statute resuming the hberties 
granted by Hen. YI. The plaintiff replied that by the statute i Hen. YII. 
such liberties were revived; and this was held to be no departure. For 
the Eeply re-established and fortified the claim. 

Wood Y. Fawlcshead, YgIy. IZ. 
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Sq in an action of debt on a bond conditioned to perform coyenants, one 
of which was, that the defendant sbould account for all sums of money 
that he should receive, the defendant pleaded performance The plaintiif 
replied, that the defendant had received 26^ , for which he had not 
accounted. The defendant rejoined that he had accounted for that 26Z 
modo sequente^ viz , that certain malefactors broke into his counting-house 
and stole it, wherewith he acquainted the plainti:^ And it was objected 
that the Eejomder was a departuie , for the Rejoinder did not show an 
accountmg, but an excuse for not accounting But the Court held that 
showing he was lobbed of a sum of money, was giving an account of it, 
and that theiefoie theie was no departure 

Vere v. Smithy 2 Lev o , Ventr 121 

Yet a plamtiff might always new assign” in his Reply, in other 
words, though he might not set up a new claim, he might explain and 
define his original claim, a thing which it was often necessary to do in the 
days when declarations were worded in very general terms Thus, in an 
action for repeated trespasses to a close of land, if the defendant pleaded 
that he had a right of way across that close, the plamtiS might reply that 
his action was brought, not in lespect of the defendant’s exercise of the 
right of way, but because he constantly wandered out of the Ime of way 
on to other parts of the close Such a reply would not be a departure , 
for it meiely points out the exact nature and extent of the plaintiff’s 
original claim 

Ftatt V Groomet 15 East, 235 

Oakhy v Davu, 16 East, 82 

And see Bieslaue) v Barwicky 24 W. R. 901 , 36 L T. 52. 

ColltU V. Dick%nso}iy 26 W R 403 


Defence to Counterclaim. 

Where a Counterclaim is pleaded, the Boply to it is really 
a Defence. The plamtifE cannot join issue on a Counterjplaim, 
“ It shall notTT sufficient for a plaintiff in his Eeply to deny 
generally the facts alleged by the defendant in his Counter- 
claim; he must deal specifically with each allegation of fact 
of which he does not admit the truth, except damages.” 
(Order XIX. r. 17. See also r. 15 ) He m uat.plead to it as 
tho ugh it were a Sta tement of Cla im. He may pay mmiey 
into Court, m satS?actio n of a Counterolal'm; ' siibieoT^the 

like conditions as to costs and otherwise as upon payment into 

— — — — 
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Court bj a defendant. (Order XXII. r. 9; Hutchinson y. 

He may even counterclaim to it, 
if any cross-claim has accfu^'To Him either before or after 
action Bfdughtv which at the same time and out of the 

same transaction as the Counterclaim {Toke v. A?idrew'S, 8 
Q7 B. D. 428), provided the plaintiff desires to use such cross- 
claim merely as a shield against the defendant’s Counterclaim; 
otherwuse he must amend his Statement of Claim. (Renton 
ams S Co., m v. iVewZfc Q. B. 181.) 

‘‘ If, after a Defence has been delivered, any ground of defence 
arises to any set-off or counterclaim alleged therein by the 
defendant, it may be raised by the plaintiff in his Eeply, 
either alone or together with any other ground of reply.” 
(Order XXIV. r. 1.) '‘Where any ground of defence to any 
set-off or counterclaim arises after Eeply, or after the time 
limited for delivering a Eeply has expired, the plaintiff may, 
within eight days after such ground of defence has arisen, or 
at lany subsequent time, by leave of the Court or a judge, 
deliver a further Eeply setting forth the same.’' (Order XXIV. 

ir. 3.) 

1 

Rejoinder^ do. 

The defendant’s answer, if any, to a Eeply is called a 
E§jja^der; but it is now seldon pleaded. (See, however. Pre- 
cedent, Xo. 112.) Purther pleadings are possible; there can 
be a Surrejoinder, a Eebutter, and a Si^,ebiitter ; but they 
are very Seldom met wltETnow. 

Eone of these pleadings can now be delivered without an 
order, unless it is a mere joinder of issue. (Order XXIII, r. 3.) 
And it is unnecessary now to deliver a mere joinder of issue; 
because delivering nothing will have the same effect; all 
material statements of fact in the Eeply will be deemed to 
have been denied, (Order XXVII. r. 13.) Issue^guLd never 
be joined_qn a joinder of issue. 'The principle of rule 15 .of 
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Order XIX. .applies to all these subsequent pleadings Hence, 
if the defendant desires to give evidence at the trial of any 
fresh facts by way of confession and avoidance, in answer to 
the plaintiff's Heply, he must allege them specially in his 
Rejomder, and not merely join issue He must satisfy the 
Master that such a pleading is necessary, and obtain his leave 
to deliver it The Master will only give leave upon such 
terms -as he shall think fit Every pleading subsequent fo 
Eeply must be delivered within the time named in the order 
giving leave to delivei it, or if no time be specified in the 
order, then withm four days after the delivery of the previous 
pleading, unless the time be extended by order or consent. 

As soon as any party has simply joined issue upon the pre- 
ceding pleading of the opposite party or — what will have the 
same effect — has delivered no pleading in reply to it within 
the time prescribed, the pleadings as between such parties will 
be deemed to be closed (Order XXVII r 13); the issues are 
clear, and the case is ready for trial 


DisconUnmnee 

But the parties do not always desire to piooeed to trial. An 
action is often compromised, sometimes it goes to sleep with- 
out any definite compromise being arranged Or it may be 
that the pl ai ntiff^js now satisfied that he cannot succeed If 
so, he may at any time consent to judgment against hiimelf, 
and from that two results will follow (a) he must pay th e 

•defendant his costs^,' (lb) he" can never take any siilise 

prcceecGing "against the defendant or any one claiming through 
or' under him for the same causa of action 
'“‘IF*may sometimes, liovevei, be the case that, though a 
plaintiff IS compelled — ^through lack of some necessary piece 
cf evidence, or for some other adequate reason — to abandon 
his present proceedmgs, he may yet desire to preserve his 
right to bring a fresh actioh^^ under more favourable circum- 
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stances At common law, before tbe Judicature Act, a plain- 
tiff was allowed to discontmue bis action ,at any time before 
judgment, or to withdraw the record before the jury were 
sworn, or to elect to be non-suited, and w^as yet at liberty to 
re-enter the cause, or bring a second action But now this 
liberty has been greatly curtailed; there is no long’er such 
thing as a non-suit. {Fox V The Star Newspaper Co , Ltd , 
(1900) A. ^07 19.) The plaintiff may now discontinue the 
action, or withdraw any part olE it^T)y giving notice in writing 
t Jtfie defendant " If he does so before the Defence is delivered, 
or eveTafter its delivery before taking any other proceeding in 
the action (save any interlocutory application), he may dis- 
continue without leave and yet can bring a second action, he 
rnust, however, pay the costs of the first action, or the second 
actfdn will be stayed. At any later stage of the action he can 
only discontinue by leave, and the Master can, and^ generally 
wiUjj^make it a condition of giving such leave that no fur ther 
proceedings shall be^ taken in the matter, (d^rder XXVI 
rr. 1, 4 ) The fact 'that the defendant is anxious to interrogate 
the plaintifi is no ground for refusing the plaintiff leave to 
discontinue. {FLess v Lahouchere^ 14 Times L R. 350 ) 

Notice of Trwl 

But if the plamtiff desires to proceed with his action, his- 
next step is to deliver a notice of trial, naming the place ,and 
the day which he proposes for the trial of the action. He 
must give at least ten days’ notice of trial, unless the defen- 
dant has consentedj^ ir fiaS “ b^n ‘order ed, to accept short notice 
of trial, which is usually four days. The plaintiff may give 
notice of trial with his Reply, if any, whether it closes the 
pleadings or not, or if no leave has been given to deliver a 
Reply, on the expiration of four days after the Defence, or the 
last of the Defences shall have been delivered (Order XXXVI 
r. 11.) If the plaintiff does not give notice of trial within six 
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weeks after tte close of the pleadings, the defendant may 
either give notice of trial himself, or ap|ply to a Mast,or ,to 
dismiss the action for want of prosecution (r. 12). Whichever 
party gives notice of trial should, if the action be for trial in 
London or Middlesex, enter it for trial on the day of, or the 
day after, giving notice of trial, if he omits to do so, the other 
party may enter it during the next four days, if neither party 
enters the action for trial within six days after notice of trial is 
given, such notice wdl be no longer in force (Order XXXVI. 
rr 16, 20 ) If, however, the action be for trial at the Assizes, 
it must be entered either in the Assize town at the District 
Registry (if there be one there) or with the associate of the 
circuit; and such entry must be made not less than seven days 
before the commission day, except by special leave. (Order 
XXXVI. r. 22b.) By special leave, however, notice of trial 
may be given for the second or any later day of an Assize. 
(Baxter v. Holdsworth, (1899) 1 Q B 266.) 
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Chapter XVI 

DISCOVERY OF DOCUMENTS 

The issues in the action being now clearly stated in the 
plea^gs, each party naturally begins to ask himself how he 
shall prove his case What evidence is available? Some letters 
have, a rule, passed between the parties before the action 
was commenced, and these may contain important admissions, 
or be evidence of some material fact; but the plaintiff ha^ 
the defendant’s letters, and the defendant has the plaintiff’s, 
and neither set is properly intelligible without the other It 
is most desirable that any one who mtends to give evidence 
should, if possible, read over his own letters before he enters 
the witness-box For his recollection of an interview which 
took place many months ago is probably somewhat hazy now, 
and far less reliable than his account of it, given in a letter, 
which remains in black and white, as clear and intelligible 
now as it ever was. Moreover, there is no better material 
for cross-examining an opponent than his letters written before 
the dispute arose Hence it is generally desirable for each 
party to see all material documents in the possession of his 
opponent, and to take copies of the more important ones 
Such disclosure is obtained by the process — formerly only 
available in Equity, but now freely used in all Divisions of 
the High Court — called “Discovery of Documents.” 

There are three distinct cases to be dealt with. — 

(i ) It may be that one party has, in his pleading, par- 
ticular, or affidavit* referred to some document, and he cannot 

* This is so, even though the affidavit has not yet been filed {Fmner 
V. Lord, (1897) 1 Q,. B. 667 ) 
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say^ that it is not material, as ho relics on it himself His 
opponent is, in such a case, entitled, without filing any affi- 
davit or making any payment into Court, at onoo to givo notice 
under Order XXXI r 15, that he will call and see that docu- 
ment, and take a copy ol it, if he deems it sufficiently 
material And the party who has referred to the document 
must produce it for inspection, if he has it in his possession at^ 
the time named in the notice, if he does not, he cannot himself 
put it in evidence at the trial, unless he can satisfy the .ludge 
that ho had some sufficient reason for not producing it, or 
if the other party requu’ca inspection of the document for the 
purposes of his own case, be may apply to the Master for an, 
order for inspection under rule 18, but such order will only 
be made if the Master dooms it nooessary either foi’ disposing 
fairly of the cause or matter or for .saving costs And see 
rr 16, 17 

(n ) In the second phioo, it may be that one party knows, 
or thinks he knows, that the other has certain material docu- 
ments 111 his possession, though they are not reforrod to in 
any pleading, particular, or affidavit. In such a case ho may 
file an affidavit stating his belief, and the grounds of his 
belief, specifying the particular documents, and showing that 
they are inatorial. {Wlute> v Spafford, (1901) 2 K B. 241 , 
Huntley Brothers v Owners of Backworth ColOeri/j (1911) 
W X 34 ) Upon tins Iho Master con ordoi* his opponent to 
state on affidavit Avhctlior he has or ovtu- had any of thoise 
documents in his possession or power, and, if ho evt‘r had one 
of them and has not now, when ho parted with it, and what has 
become of it (Order XXXI r 191 (3).) If in this affidavit 
he admits that ho has any of the documents Hpecifiod, and that 
it IS material, it becomes at once a document reforrod to in 
an affidavit within tho preceding pai‘agraph, and r 15 of 
Order XXXI, applies to it. 

(iii.) But in most cases neither party has any clear idea as 
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to the documents m his opponent’s possession H© muy^ b© 
able to gue'ss at some of them, but he would like a detailed 
list of them all; and this he can generally obtain by paying 
for it Any party may, without filing any affidavit, or naming 
any particular document, supply to a Master on a summons 
for directions under Order XXXI r 12, for an order directmg 
^any opponent m the action to disclose on oath all documeoits 
which are, or have been, m his possession or power, relating 
to any matter m question in the action.* A plaintiff can 
obtain such disclosure from any necessary defendant (Spokes 
V Grosveiior Hotel Company ^ (1897) 2 Q B 124.) And 
one defendant can obtam it from his co-defendant if there 
be some right to be adjusted between them in the action 
(Shaw V Smithy 18 Q B. D 193, Alcoy and Gandia By. 
Co V Oreenhill, 74 L T 345, James Nelson S Sons, Ltd 
V. Nelson Line, Ltd , (1906) 2KB 217 ) Whichever party 
makes the application may be ordered to pay into Court to 
the “Security for Costs Account,” a sum of money fixed by 
the Master, but such an order is now seldom made (Order 
XXXI. r 26.) 

On the hearmg of the application, the Master will order 
such discovery only when, and only -so far as, he deems it 
necessary either for disposing fairly of the action or for 
saving costs If he is satisfied that discovery is not necessary, 
he will refuse the application. (See r. 20.) In either case 
he will order either general discovery, or, if he thinks fit, 
discovery limited to certain classes of documents, thus, if 
particulars have been delivered, discovery will be limited to 
the issues as narrowed by the particulars. The party seeking 
discovery must serve on his opponent the Master’s order, 
together with a copy of the receipt for any money paid into 
Court.* 


The usual form of oidei will be found post, p. 409 
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7 The said James Harris died on June 21st, 1905 By his last 
mil, dated October 3rd, 1904, he devised the said premises to the 
plaintiffs, subject to the said lease 

8 The defendants have regularly paid to the plaintiffs the rent 
reserved by the said lease But they deny that they are liable to 
perforin or observe any of the covenants of the said Eichard King 
contained in the said lease They deny that they are or ever have 
been in possession of the said premises as tenants thereof either to 
the said James Hams, or to the plaintiffs Or, if tenants at al^ 
they assert that they are only weekly tenants of the said premises 

And the plaintiffs, as such executors and trustees as aforesaid, 
claim — 

(i) A declaration that the defendants are tenants to the plain- 
tiffs of the said premises for the residue of the said 
term of twenty-one years, and upon all the other terms 
of the said lease, 

(li) Or, in the alternative, a declaration that the defendants 
are liable to perform and observe the covenants of the 
said Eichard King contained in the said lease (a) till 
the expiration of the said term of twenty-one years, 
or (b) so long as the defendants oontinue in occupa- 
tion of the said premises 
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IV —DEFENCES. 

(i) In Actions for Breach of Contract 
No 75 

r 

Action on an Award 

1 The said arbitraiion was not properly or fairly conducted. 
No opportunity was given to the defendant to produce any evi- 
dence before the said arbitrator, and the said arbitrator did not 
himself view any of the goods injured by the said fire; wherefore 
the said award is not legally valid or binding on the defendant, 

2 The plaintiff had notice of all the facts alleged in tlie pre- 
ceding paragraph before ho issued the writ in tins action 


^ No 76 

Bre\cxi or Promise of Marriage. 

{Defence to No li) ) 

1. The defendant never promised to marry the ])laintiff 

2. The defendant never seduced the })laiiitiff 

3 The plaintiff never permitted the deioudant to seduce her, 
relying upon any promise of his, or at all 

4 Before the alleged broach, to wit, on Soptoialier 1th, 1011, 
the contract, if any, botwoon the plaintiff and defendant was 
rescinded by mutual consent; and the plaintiff wholly oxonorated 
and discharged the defendant from the porforinanco of lias alleged 
promise 


^ No 77 
Commission 

1, The plaintiff did not do any of the work alleged in the state- 
ment of Claim or earn any of the commission therein claimed. 

2. The plaintiff has not effeetod a sale of, or found a purchaser 
for, any of the gTound rents in the Statement of Claim mentioned. 
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Affidavit of Documents 

Any party who has been ordered to make general discovery 
must make an aflSdavit, specifying all the documents material 
to the matters in dispute in the action, which are, or have been 
in his possession. He must describe them with particularity 
sufficient to identify them hereafter, should the Court think 
fit to order any of them to be produced {Taylor v. Batten,, 
4 Q B D 85 ) He must also specify which, if any, he 
objects to produce (Order XXXI. r 13), and on what grounds 
he so objects He must specify all material documents, 
whether he objects to produce them or not, but immaterial 
documents he should altogether omit Any document which 
he sets out he thereby admits to be material Henoe he should 
make no reference m his affidavit to any document which he 
honestly believes to be irrelevant to the action Every doou- 
ment which will throw any light on any part of the case is 
material, an d^isnst .be disclosed If some portion of a docu- 
ment or book is relevant and the rest not, he must specify 
which portions he admits to be relevant, he has the document 
or book m his possession, and he must therefore take upon 
himself the responsibility of stating on oath which parts do 
and which do not relate to the matters m question (York- 
shire Provident Go. v Gilbert, (1895) 2 Q. B 148, 153.) 
But discovery, and inspection, too, are strictly limited to the 
matters m issue in the action 


lUustratfOfis 

Thus, if eithei party has dehvered particulais he will only he entitled 
to discovery of such documents as are relevant to the matters specified in 
such particulais. 

Arnold and Btitle? Y. Botto7nley,(l^0S) 2 K B. 151 , 77 L J K. B. 
584, 98 L. T 777 

The proprietoi of a ne’wspapei sued foi a hbel which has appealed m 
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Jiis coluDms need not, as a lule, disclose the manubcript fiom which, he 
printed the libel 

Hope Y Brash, (1897) 2 Q B, 188 , 66 L J. Q B 653 , 45 W E. 

659; 76 L T 823 

Kelly V Colhoun, (1899) 2 Ir. E. 199 

An Affidavit of Documents is generally in the form .shown 
in Precedent, No. 113 It has two schedules, and the first 
schedule has two parts In Schedule I , Part 1, the deponent 
sets out the documents which he has in his possession and is 
willing to produce; in Part 2, the documents which he has in 
his possession and refuses to produce In Schedule II he sets 
out documents which he once had in his possession, but has 
not no'w The reasons for which he refuses production he 
states in the body of the affidavit 

Clam of Privilege 

I The fact that a document was written on a privileged 
occasion, m the special sense in which that term is used in 
actions of defamation, is no reason for refusing to produce it; 
it is not on that ground privileged from inspection (Webb v. 
East, 5 Ex D 23, 108.) But there are seven grounds on 
which production may be lawfully refused — 

Documents of — No party need produce any docu- 

ment which he can swear to relate solely to his own title to any 
real property, corporeal or incorporeal, and to contain nothing 
which tends to establish the title of his opponent. (Egremont 
Burial Board v. Egremont Iron Ore Co , 14 Ch D 158, 
Morris v Edwards, 15 App Cas. 309 ) If, however, the 
documents are material to his opponent’s title, the deponent 
must disclose them, even though he be a purchaser for value 
without notice. (Ind, Coope <& Co y Emmerson, 12 App 
Cas. 300.) 

2. Deponent* s own C ase — ^Any document is also privileged 
from production which the deponent can swear to relate 
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solely to his own caise, and to contain nothing to assist his 
opponent’s case or to impeach hi*s own (Bewicke v Graham, 

7 Q B D 400, Budden v WilUnson, (1893) 2 Q B 432, 
Frankenstein v Gavin, (1897) 2 Q B 62, Att -Gen v. 
Newcastle-iipon-Tijne, (1899) 2 Q B 478, Johnson v. 
Whitaher, 90 L T 535 ) 

3 Oomm umeahons between Sohfitoi and Ghent — 
document which a man at ajiy time prepared in order that his 
solicitor might advise him on the facts stated therein, or that 
it might be submitted to counsel for his advice, is privileged 
from production although it was prepared before the present 
or any litigation was contemplated {Minet v Morgan, L B. 

8 Ch. 361 ) This is so, even though it is alleged to contain 
a libel on his opponent {Loioden v BlaTcey, 23 Q B D. 
332) So are all documents prepared by a solicitor with a 
view to the pending or some previous litigation. {Calcraft 
V Guest, (1898) 1 Q. B 759, Goldstonev Wilhams, Deacon 
S Co,, (1899) 1 Ch 47, Ainsworth v Wilding, (1900) 2 
Ch 315 ) So are all opinions of counsel Thus a plaintiff 
suing in forma pauperis cannot be ordered to produce for 
inspection by the defendant the case laid before counsel under 
Order XVI. r. 23, and his opinion thereon, even though he 
has made them exhibits to his affidavit filed in accordance with . 
Order XVI r 24 (Sloane v Britain Steamship Co,, Ltd , 
(1897) IQ B 185; and see iE v Godstone R D C , (1911) 
2KB 465.) But when m an action it is specifically alleged 
with some show of reason that the defendant has been guilty 
of a crime, or of some definite fraud not amounting to a crime^ 
communications between him and his solicitor relating to the 
alleged crime or fraud or to its subject-matter, are not privi- 
leged from production merely because they passed between 
solicitor and client, even though it be not alleged that the 
solicitor .was a party to the alleged crime or fraud (Postle- 
thuaite v. Rickman, 35 Ch D. 722, Williams r Quehrada, 
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(1895) 2 Ch. 751; Bullivant v. Atf.-Gen. for Victoria, (1901) 
A. C. 196.) 

4 . JDocume7its prepared loith a view to Litigation . — ^AU 
documents which are called into existence solely for the pur- 
pose of assisting the deponent or his legal advisers in any 
actual or anticipated litigation are privileged from produc- 

^ tion. Thus all proofs, briefs, draft pleadings, &c., are privi- 
leged; but not counsel’s indorsement on the outside of his brief 
(Walsham v. Stainton, 2 H. & M. 1; NicJioll v. Jones, 2 
H. & M. 588), nor any deposition or notes of evidence given 
publicly in open Court. (Goldstone v. 'Williams, Deacon & 
Co., (1899) 1 Ch. at p. 52.) So are all papers prepared by 
any agent of the party for the use of his solicitor for the pur- 
poses of the action, provided such action be then commenced, 
or at least imminent. {M'Corquodale. v. Bell, 1 C. P. D. 471; 
Sout'hwar'k and Vauxhall Water Go. v. Quick, 3 Q. B. D. 
315.) But the privilege does not extend to advisers who are 
/not legal {Slade v. Tucker, 14 Ch. D. 824; Tobakin v. 
Dublin Southern Tramways Co., (1905) 2 Ir. E. 58); nor 
/"to letters passing between co-defendants {Rochefoucauld v. 
Bpustead, (1897) 1 Ch. 196); nor to oommunications made 
to third parties who have to decide whether or not legal pro- 
•ceedings shall be taken. {Jones v. Great Central Railway, 
(1910) A. C. 4.) 

5. Incriminating Do cuments. — It is also a ground of privi- 
lege that the documents, if produced, would tend to criminate 
the party producing them. But a party cannot refuse to make 
an affidavit of documents on the ground that he might thereby 
criminate himself. H,e must take the objection in the affidavit. 
{Spokes V. Grosvenor Hotel Co., (1897) 2 Q. B. 130; 
National, &c. v. Smithies, (1906) A. C. 434.) He alone can 
raise the objection, and he must do so on oatfi and in terms 
dear and express. It is hot sufficient for him to swear merely: 
‘‘ the production will, to the best of my information and belief, 
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tend to criminate me ” (Roe v New York Press, 75 L T 
Journal, 31.) But no order for discovery of documents will 
te made against the defendant m an action brought to recover 
possession of demised premises, on the ground of an alleged 
forfeiture by bieach of covenant (Earl of Mexhorough v 
Whitwood, (1897) 2 Q B 111, overruling Seaward v Den- 
mngton, 44 W B. 696, and see Miller v. Waterford Harbour 
Commissionens, (1904) 2 Ir E 421.) 

6 Doc uments which are the Property of a Third Person . — 
A man cannot be compelled to produce documents which he 
holds merely as agent or trustee for another, if the true owner 
objects to their production Thus, if an action be brought 
against the secretary of a company, he will not be ordered to 
produce any document, which is the property of the company, 
if the directors forbid it The steward of a manor may 
refuse to produce the court rolls, if the lord objects to their 
production. So, too, a solicitor who is a party to an action 
may refuse to produce documents of which he is in possession 
solely as solicitor for a client. (Procter v Smiles, 2 Times 
L. E. 474; Ward v Marshall, 3 Times L E 578 ) Again, 
a party will not, as a rule, be ordered to produce documents 
which are in the jomt possession of himself and another person 
not a party to the action, unless that person consents (Hadley 
V McDougall, L E 7 Oh 312; but see Rattenberry v 
Monro (1910), 103 L T 560) But no privilege can be 
claimed for private letters written to the deponent by a 
stranger to the suit, even though they are expressed to be 
written in confidence, and the writer forbids their production, 
(Hopkinson v. Lord Burghley, L E. 2 Ch 447; and see 
M'Corquodale v Bell, 1 C P D 471 ) 

7 Stat e Documents — Sometimes, also, production is re^ 
fused on~*tJae ground"of public policy and convenience This 
can only be where one party to the suit is officially in po.ssession 
of State documents of importance If the defendant be a 
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subordinate officer of a public department sued in his official 
capacity, lie cannot on his own authority claim privilege on 
the ground of public policy; production can only be refused on 
that ground by the head of the department. {Beatson y. 
Skene, 5 H. & JST. 838.) But it is not necesisary that the head 
of the department should himself make an affidavit; so long 
as it is made clear to the Court that the mind of the responsible 
"^person has been brought to bear upon the question, the objec- 
tion will be upheld. {Kain v. Farrer, 37 L. T. 469; I1.M.8. 
Bellerophon, 44 L. J. Ad. 5; RemiesSy v. Wright (No. 1), 
21 Q. B. D. 509; Ford v. Blest, 6 Times L. R. 29-5; In re 
Joseph Hargreaves, Ltd., (1900) 1 Ch. 347.) 

Further and better Affidavit. 

I An affidavit which omits ail reference to the documents, 
[which the deponent once had, but has not now, in his posses- 
ision will be deemed an insufficient compliance with the order, 
and a further and better affidavit will be ordered. (Wagsiaffe 
V. Anderson, 39 L. T. 332.) But if an affidavit of documents, 
be drawn up in proper form, it is as a rule conclusive. No* 
affidavit in reply thereto will be permitted. If, however, it 
can be shown from the affidavit of documents itself, or from 
the documents disclosed in it, or from any admission on his 
pleadings, that the deponent has in his possession other 
material documents which he has not disclosed, a further 
affidavit will be ordered. {Kent Coal Concessions, Ltd. v.. 
Vuguid, (1910) 1 K. B. 904; (1910) A. C. 452.) 

Production and Inspection. 

A Master at Chambers may at any stage of the action order 
any party to produce on oath such of the material documents 
in his possession or power as the Master shall think right; 
and may deal with such documents when produced in such, 
.manner as shall appear just. (Order XXXI. r. 14.) The- 
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party producing any book or document may seal or cover up 
any part which he can swear is not material to any issue in 
the action. (Blanc v. Burrows^ 12 Times L E 521; Graham 
V. Sutton & Co, (1897) 1 Ch 761; Pardy's Mozamhiqiie 
Syndicate, Ltd v Alexander, (1903) 1 Ch 191 ) No order j 
will be made for inspection of a document which is not relevant j 
to any issue in the action, even though it has been disclosed inj 
the affidavit (Hope v Brash, (1897) 2 Q B 188 ) It is 
not an answer to an application for production of documents 
that they are in the hands of the deponent’s former solicitors, 
who claim a lien over them for costs, and that he disputes the 
bill, but the order for production will contain liberty to apply 
m case he really cannot obtain the documents (Leicis v. 
Powell, (1897) 1 Ch 678 ) 

The inspecting party is entitled to make a copy of any docu- 
D^nt produced to him. (Ormerod, Grierson d Co v St 
George's Ironworks, (1905) 1 Ch 505.) In a proper case 
(e g , where one party denies that he wrote an important docu- 
ment which purports to be in his handwriting), the Master will 
order the party in possession of the document to permit his 
opponent to take photographic or facsimile copies of it; of 
course at his own expense. (Davey v Pemberton, 11 C B 
N. S. 628, Lewis v. Earl of Londesborough, (1893) 2 Q B. 
191 ) 

It is on an application under rule 14 that the validity 
of any claim of privilege from inspection is generally tested 
The Master may now himself in every case inspect the docu- 
ment, if he thinks fit (Rule 19a (2), Ehrmann v Ehrmann, 
(1896) 2 Ch 826.) Otherwise the only question is whether/ 
the deponent has in his affidavit said enough about the docu- 
ment to entitle him to refuse production on the ground oi 
privilege; unless the Master is satisfied that the deponent hag 
misrepresented or misconceived its effect. (Roberts v. Oppen- 
heim, 26 Ch. D. 724 ) 


o.p. 


T 
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Any party to the action may also be ordered to attend at 
any stage of the prooeedmgs for the purpose of prodfucing 
any document named in the order (Order XXVII. r. 7; 
Straker v. Reynolds^ 22 Q B D 262, Elder v. Car ter , 25 
Q. B D. 194 ) A person not a party to the action may be 
ordered to attend and produce certain books and documents 
before an exammer appointed by the Court {Zvmbeck v. 
B%gg^, 48 W. E 507, 82 L. T 654 ) 
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Chapter XVII. 
INTEREOGATOKIES . 

Besides Discovery of Documents the piay also 

require Discovery of Facts. Indeed, the^ will especially 
require _this in those cases where TEiS^e are no material 
d ocum ents to be disclosed. For it is in those very cases that 
there is almost sure to be a conflict of evidence, and that 
makes it all the more desirable for the parties to ascertain 
before the hearing what are the exact points on which there 
wiU be this conflict Take, for instance, an action for per- 
sonal mjuries caused by a collision on a railway. There are 
often no documents existing which throw any light on .such 
a matter. Yet it is most important for the plaintiff to know 
before he comes into Court whether at the trial the defen- 
dants will seriously contend that no such collision ever took 
place, or that the plaintiff was not a passenger in either train 
on the day of the collision, or that he was not injured thereby. 
Hence in a proper case the Court allows one party to administer 
a string of questions to the other, and compels that other to 
answer them on oath before the trial, and the admissions 
obtamed by means of these “Interrogatories” often save 
trouble and expense in preparing for the trial. Sometimes, 
however, both discovery of documents and interrogatories are 
necessary, and then, if there be time, discovery of documents 
should generally be asked for first, for inspection of the 
documents disclosed may render unnecessary some of the pro- 
posed interrogatories 

As a general j Tuk. interrogatQriea^JsdlLl ^ 
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the answers to them will serve either to maintain the ca^e of 
the party administering them or to d estroy the case^f _his 
adversary {per Esher, M E , in S&yiUGSSy v. WtigTit (No 2), 
24 Q B D at p 447, n , and fer Stirling, L. J , in Plijmouth 
Mutual, Sc Society v Traders' Publishing Association, (1906) 

1 E. B at p 416), but “ ever since they were first invented, it 
.has been recognised that they constitute a process which might 
become oppressive, and be used for improper purposes, ]and 
therefore that the allowance or disallowance of interrogatories 
is a matter for discretion, and they should be allowed or dis- 
allowed on the merits of the particular case ” (Per Vaughan 
Williams, L. J., in Reaton v. GoUney, (1910) 1 K. B. 
at p. 758 ) On any summons for directions either party may 
apply to the Master for leave to deliver interrogatories, -and 
for an order that his ppponent janswer them on oath within 
ten days, or withm such other time as may be allowed 
(Order XXXI rir. 1, 8 ) Asa rule, except by conse nt, in terroga- 
tories are not delivered until after the Defencei; as the Defence 
rnay contam admissions which will ^render some of the in ter- 
1 roga^ries unnecesisary The particular interrogatories pro- 
posed to be delivered must be submitted to the Master, who 
will allow puch of them Oinly as he considers necessary either 
for disposing fairly of the matter or for saving costs 
(Order XXXI. r 2 ) He will “take into account any offer, 
which may be made by the party sought to bo interrogated, 
to deliver particulars, or to make admisisions, or to produce 
documents relatmg to the ^matters in question, or any of them.'' 
(16. ; and see Cochrane v Smith and others (1895), 12 Times 
L. E. .78.) Moreover, the party mterrogating may be ordered, 
before delivering the mterrogatories to his opponent, .to puy 
into the “ Security for Costs Account" a sum of money fixed 
by the Master, but such an order is now seldom made (r 26). 

The ob 3 ect of interrogating is twofold first, to obtain admis- 
sions to facilitate the proof of your own case, secondly, to ascer- 
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tain^ so far as you may, the case of your oppouent There is 
therefore some art required in drawing interrogatories Think 
rather of the answer the defendant will probably give you than 
of the answer which you are instructed he ought to give The 
defendant’s version of the matter must differ from the plaintiff’s 
version, and your object is to discover precisely where and to 
what extent they differ Your questions then should be framed 
so as to eli(^j_^if^ possible, the admission you desire, and at the^ 
same time, failmg that admission, to get, at all events, some 
dSiiiite "sStement sworn to, from which the party interrogated 
cannot a fterwards diverge Leave him no loophole of escape 
If he will not answer the question your way, still at least find out 
how far he is prepared to go in the opposite direction To secure 
this, it IS well to ask a series of short questions, not one long 
question Each additional detail should be put in a question by 
itself 

Illust} ahons. 

Thus, if you aie instiucted that the plamtiff gave evidence in the 
Bankruptcy Court, in the presence of a Mr. Henderson, that a certain 
cheque was m the handwriting of the defendant, it will be of little use to - 
ask merely “ Did you not state on oath, in the Bankruptcy Court, in the 
presence of J Henderson, that the said cheque was in the defendant’s 
handwntmg ® ” as the plamtiff will simply answer “ Ho ” The only way 
to discover precisely what it is the plaintiff denies is to split the question 
up into several — “ Were you not examined as a witness in the Bankruptcy 
Court on the loth of May, 1910, or some other and what day P Was not 
a cheque then and there produced to you P Was not the said cheque the 
one mentioned in paragraph 4 of the Statement of Claim, or some other 
and what cheque P Did you not state that such cheque was in the hand- 
wntmg of the defendant ® Did you not state so on oath P Did you not 
state so m the presence of one John Hendeison p If nay, in whose 
handwntmg did you state the said cheque to be p” 

Here is a bad mten’ogatory “ Do you deny that the delay occasioned 
m the signmg of the contract for the sale of the said brewery to the said 
purchasers arose wholly or m part from the fact that the ‘ tied houses ’ 
alleged to be connected with the said brewery were not in your possession 
or connected with the said brewery ® ” This should be split up into eight 
or nme separate questions. As it stands, it assumes the existence of 
numerous facts, each of which may be in dispute. Possibly only one of 
them may be really m dispute, but an mterrogatory in this shape will not 
help you to ascertam which one that is. 

And see Precedents, Nos. 114—117. 
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What Interrogatories are Admissible. 

There are certain rules which determine what interrogatories 
may he administered and what not: — 

"V 1. Interrogatories must he relevant to the matters in issue. 
If particulars have been delivered which restrict the issue, the 
interrogatories must he confined to the matters stated in such 
cparticuWs. (Yorkshb'e Provident Co-, v. Gilbe;^!, (1895) 1 
Q. B. 148; Arnold d Butle)' v. Bottomley and others, (1908) 
2 K. B. 151.) Not every question which could be ashed a 
witness in the box may be put as. an interrogatory. Thus, 
questions which are only put to test the credibility of the 
witness (questions '^to credit,” as they are called) will not 
be allowed, although of course they may be asked in cross- 
examination. (See the concluding words of Order XXXI. r . 1 .) 
“We have never allowed interrogatories merely as to the credi- 
bility of a party as ^ witness.” {Per Cockburn, C. J., in 
Labouchere^. Shaw, 41 J. P. 788.) 

Again, no question need be answered which is not put bona 
fide for the purposes of the present action, but with a view 
to future litigation. {Edmondson v. Birch d Co., Ltd., (1905) 
2 K. B. 523.) Interrogatories will not be allowed that are 
oppressive, ,that is, which put an undue burden on the party 
interrogated {Keaton v. Goldney, (1910) 1 K. B, 754); nor 
if their object be only to establish certain facts which, if 
proved, would be no defence in law” to the action. {Rogers d 
Co. v. Lambert d Co., 24 Q. B. D. 573.) 


Illiistmtions. 

The publisher of a newspaper must answer the interrogatory: Was 
not the passage set out in paragraph 3 of the Statement of Claim intended 
to apply to the plaintiff ? ” But he need not answer the further question, 
“ if not, say to whom ? ” ; as, if the passage did not refer to the plaintiff, 
it is immaterial to whom it referred, so far as the present action is 
concerned. 

Wilton Y. Brignell, {lSri 6) 'W.IA. 
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So a defendant cannot be asked ‘ ‘ If you did not print tbe libel, did 
M’O & Oo , or some other and -v^bat firm, print it ? ” 

Bankliurst v W'lgMon & Co , 2 Times L. It 745. 

‘‘ If A ’s carnage is damaged by a colbsion in tbe street, and B. is sued 
for damages as bavmg caused tbe colbsion . . .A. must establish tbat 

tbe yebicle wbicb ran into bis carnage was B ’s vehicle, and be ought not 
to be allowed to interrogate B to say if it was not B.’s vehicle, whose 
vehicle it was.” 

Per Cozens-Hardy, M R., in Ilootou v. Dctlby^ (1907) 2 K. B. at m 

p. 20. 

If the proprietor of a newspaper accepts babibty for a libel which has 
appeared m his paper, he cannot be intenogated as to the name of the 
writer of the libel, or of the person who sent it to him for publication, 
unless the identity of such person is a fact matenal to some issue raised 
in the present action 

Eennessy v Wright (No. 2), 24 Q B D 445, n. , 36 W. E 879. 

Qihson V. Evans, 23 Q B. D 384 , 58 L. J. Q,. B. 612, 61 L. T 

388. 

Eope V Brash, (1897) 2 Q. B 188, 66 L. J. Q. B 653, 45 W. E. 

659, 76 L. T 823. 

EdnmidsonY Birch <& Co Ltd,, (1906) 2 Iv B. 523, 93L. T. 462* 

It is otherwise if the libel be not published in a newspaper 

White Co V. Credit Reform Association, <&c., Ltd , (1905) 1 K. B. 

653, 74 L J K B. 419, 53 W E 369, 92 L T. 817. 

An action was brought for a declaration that a piece of land which had 
been purchased by the defendant and 0, in 1873 was purchased by them 
as co-partners, and for accounts of the partnership, &c. The defendant 
demed the partnership. The plaintiff interrogated the defendant as to 
other purchases of land made by him and 0. both before and after 
1873, in order to prove that they had been co-partners m these other 
purchases Held, that these interrogatories were irrelevant to the issue 
in the action and oppressive, and that thoy ought not to be allowed 

Kennedy v. Dodson, (1895) 1 Ch 334, 64 L. J Ch. 257, 43 "W" B. 

259 , 72 L T. 172. 

Interrogatories asking plaintiff whether similai charges had not been 
made against him previously in a newspaper, and whether he had con- 
tradicted them or taken any notice of them on that occasion, arc clearly 
irrelevant. 

PaTLkhurst v Hamilton, 2 Times L. E 682 

But int errogatories are not, like pleadings, coniinod to tlxe \ 
material facts on whioh the gaxties intend to relj, they should /] 
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be, and generally are, directed to the evidence by which ^it is 
desired to establish ' 3 uoh facts at the trial {Att -Gen v 
Gaskill, 20 Ch D 519 ) Either party may interrogate as 
to any link in the chain of evidence necessary to substantiate 
his case; the question is relevant as leading up to a matter in 
issue in the action 


Illustrations 

If tlie defendant denies that he wrote a mateiial document, he may he 
asked whether other documents produced to him are not in his hand- 
writmg, though such other documents have nothing to do with the action, 
hut will only he used for comparison of handwriting 

Jones V. RxchardSy 15 Q B D 439, 1 Tunes L. E.. 660 

When a defendant has pleaded that his words are true, he may 
interrogate as to any fact material to his case on that issue. 

Marriott v. Chamherlaiiiy 17 Q B. D. 154 , 55 L J Q, B. 448, 
Petej Waller and Son, Ltd v. Hodgson, (1909) 1 E B 239, 78 
• L J. E B 193 , 99 L. T 902. 

Where the defendant m an action of lihel or slander has pleaded that he 
puhhshed the words complained of “ m good faith and without mahce ” 
or “m the honest belief that they were true,’’ he may he asked what 
mformation he had at the date of publication that induced him to heheye 
that the words were true, and what steps, if any, he had taken, hefoie 
puhhshing the words, to ascertain whether they were true or not 
Elliott v. Garrett, (1902) 1 E. B 870, 86 L T. 441. 

Saunderson v Baron Von RadecL, (1905) 119 L T Jo 33 (H. L.), 

But similar intenogatones were disallowed in an action for mahcious 
prosecution 

Maass v Gas Light and CoJee (h , (1911) 2 E. B 543, 104 L, T. 

767. 

In some cases also interrogatoriea are admissible as to matters 
which are only relevant in aggravation or mitigation of 
damages; but as a rule such interrogatories are not encouraged. 
{Heaton v Goldney, (1910) 1 K. B. 754 ) 

Illustrations. 

Where the defendant has delivered a notice in mitigation of damages 
under Order XXXYI. i 37, he may administer interrogatories to the 
plamtijff, as to the matters referred to in such notice. [And, I presume, 
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tlie plamtifE may also interrogate the defendant on such, matters, though, 
not perhaps with the same minuteness ] 

Sca'ife V. Kemp cfe Ch., (1892) 2 Q B. 319 , 61 L. J. Q B 515. 

A plaintiff IS entitled to obtain an approximate statement in round 
numbers of the circulation of any obscure newspaper, m which a libel has 
appeared But in the case of any well-known London or piovincial news- 
paper such an interrogatory would be held unnecessary and vexatious. 

Whittaker v. “ Scarhoroiigh Pos^,” (1896) 2 Q,. B 148 , 65 L J. 

0, B, 564 ; 44 W E 657 , 74 L T. 753. * 

Ramney y Walter, 61 L. J* Q, B. 149 ; 40 W. E 174. 

James v Qarr, 7 Times L E 4 

Overruhng on this point, Parnell v. Walter, 24 Q B. D 441. 

Prior to the passing of the Law of Libel Amendment Act, 1888, inter- 
rogatories were disallowed which asked the plaintiff for particulars of 
sums already recovered by him in other actions in respect of other 
pubhcations of the same hbel. But now such interrogatories would, it is 
submitted, be admissible under sect 6 of that Act. 

Tucker v. Lawson, 2 Times L. E 593. 

2 The party interrogating may put his whole case to his 
opponent if he thinks fit, though it is not always wise to do so; 
he may also interrogate in full detail as to matters common to- 
the case of both parties; but he is not entitled to obtain more 
than an outline of his opponent’s case He can compel his 
adversa ry^ to ^disclose the facts on which he intends to rely, i 
not the evidence by which he proposes to prove those facts I 
(Leve?^ Brothers v. Associated Newspapers, (1907) 2 K. B. 
626, 629 ) He ca nnot claim to ‘‘see his opponent’s brief,” 
or ask him to name the witnesses whom he means to call at the 
trial. (Kmpp V. Harvey^ (1911) 2 K. B 725 ) The 
party interrogating may ask anything to support his own 
case or answer his opponent’s case, he is entitled to know 
precisely what is the charge made against him, and what 
la the case which he will have to meet. But he is not entitled 
to discover in what way his opponent intends to prove his case. 
{Johns V. James, 13 Ch D 370; Ashley v Taylor, 37 L T 
522, *(C A ) 38 L. T. 44, Ridgivay v. Smith d Son, 6 Times 
L. R. 275 ) 
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Illustrations 

In an action for the recovery of land, the defendant is entitled to know 
the facts showing the nature of the plaintiff’s title, and he may, there- 
fore, administer to the plaintiff interrogatories as to the Imks through 
which he traces his pedigree, &c ; but he is not allowed to mq.uire into 
the evidence by which the plaintiff seeks to prove his title. 

Ehtcroft v. Fletcher^ 11 Ex. 543 , 25 L J, Ex. 94. 

Horton v Bott, 2 H & N 249, 26 L. J Ex. 267 
Stoate V. Belt), 14 0 B. N. S 209, 32 L J OP. 160. 

Garland v. Orartii 55 J P 374 

The plamtiff m such an action is entitled to mterrogate the defendant 
on all matters relevant to his own case , and he will not be deprived of 
that right merely because such discovery may have the effect of disclosing 
the defendant’s case But he cannot compel the defendant to disclose any 
matter which relates exclusively to his own title. 

Lyell Y. Kennedy^ 8 App. Oas. 217 , 52 L. J Oh. 385. 

Pye V 5 B. & S- 829 ; 34 L J. Q. B 17, 13W. E. 178, 

Miller Y Kirwan, (1903) 2 Ir, E 118 

In an action foi seduction in which the defendant demed that he was 
father of the child, the plamtiff sought to interrogate the defendant as to 
whether he alleged carnal intercourse with the plaintiff’s daughter by 
other pel sons, and, if so, by whom. The interrogatory was not allowed 
Hooton Y Daily, (1907) 2 E. B 18, 76 L J. K B. 652, 96 
L. T. 537. 

On an issue whether the plaintiff is or is not a moneylender, the defen- 
dant IS entitled to administer interrogatories to the plamtiff as to what 
(if any) other loans he had transacted during a reasonable period before 
the loan in question, and on what security and at what rate of interest, 
and generally as to the circumstances and terms of such loans , but not 
to require the plamtiff to disclose the names of the borrowers 
Nas/iT Layton, (1911) 2 Oh. 71; 104 L T. 834. 

A paity cannot be asked to give the names of those who were present 
when any material act was done This would be asking him to name his 
witnesses 

Eade y. Jacols, 3 Ex D 335 , 47 L J. Ex 74 , 26 W E. 159. 

But if the party mtenogating is in other respects entitled to certam 
information, he will not be debarred from it merely because supplying it 
will necessarily disclose the names of persons whom the party interrogated 
may hereafter wish to call as his witnesses, or otherwise giYe some clue to 
his eYidence. 

Marriott y. Chamberlain, 17 Q. B. D 154, 55 L. J. Q,. B. 448. 
Birch Y. Mather, 22 Oh. D 629 , 52 L. J. Oh. 292 
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He never introduced to the defendants any person able and willing 
to purchase the said ground rents at the price mentioned in the 
letter set out in the Statement of Claim. 

3 By the express terms of the said letter, it was a condition 
precedent to the plaintiff’s right to recover any commission that 
he should, on or before the 17th January, 1911, forward to the 
defendants the name and address of some person able and willing 
to purchase the said ground rents at the price mentioned in the 
said letter The plaintiff did not forward to the defendants tfee 
name or address of any such person on or before the said date, or 
at all 

4 By the express terms of the said letter the plaintiff was only 
to bo paid tlie commission, if any, due to him out of the purchase- 
money paid to the defendants by a purchaser introduced to them 
by the plaintiff No purchaser introduced by the iilaintiff has 
ever yet paid any purchaso-monoy to the defendants 

No 78 

“ ExTKis ” TO A Building Contract 

1 By a contract under seal, dated January 19th, 1910, and 
made between the plaintiffs and the defendants, the plaintiffs 
agToed to do the work and labour, and to supply the materials 
thorein specified for the defendants for the sum of 2,790Z 

2 The plamtiffs did the work and labour, and supplied the 
materials therein specified, and the defendants have paid the 
plaintiffs the said sum of 2,790? They have also paid to the 
plamtiffs the sum of 739? for ‘‘extras ” They thus before action 
satisfied the plaintiffs’ whole claim under the said contract 

3 As to all work, labour and materials other than those for 
which the defendants so paid the plaintiffs before action the defen- 
dants never ordered the same, or any part thereof No such work 
and labour has been done, and no such materials have been 
supplied by the plaintiffs for or to the defendants at their request 
or at all 

4 The defendants never agreed to pay the plaintiffs the prices 
which they have cliarged for the said work, labour, ^nd matorials. 
Such prices are excessive and unreasonable. 

5 If, however, the plamtiffs are claiming the sum of 

F p 2 
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Mc<Jolla Y Jones, 4 Times L B 12 

Ashworth Y. Roberts, 45 Ch. D. 623 , 60 L J Cli. 27. 

Thus, a plaintiff is entitled to interrogate the defendant as to whether 
he did not speak the words complained ot in the presence of persons 
named in the plaintiff’s particulars or any and which of them. 

LalgleisJi y. Lowther, (1899) 2 Q B 590 ; 68 L. J Q. B 956 
And see cases cited as to particulars, ante, pp. 183, 184 

3. But even in interrogating as to your own case, the 
questions asked must not be “ fishing,” that is, they must refer 
to some definite and existing state of circumstances, not be 
j)ut merely in the hopes of discovering something which may 
help the party interrogating to make out some case. They 
must be confined to matters w’hich there is good ground for 
believing to have occurred. “Pishing” interrogatories are 
especially ob3eotionable when their object is to get at something 
which may support a plea of justification in an action of libel. 
{Qourley v Plimsolls L. B 8 C P. 362, Buchanan v. Taylor, 
(1876) W. N. 73, Hennessy v Wriffht (No. 2), 24 Q. B D. 
at j)p. 448, 449 ) 


Illustrations, 

Where the plaintiff was charged with havmg used certain blasphemous 
phrases, interrogatories were disallowed as ** fishmg,” the object of which 
was to show that if plaintiff had not said what he was charged with 
saying, still he had on other occasions said something very much 
like it. 

Fanhihimt y Hamilton, 2 Tunes L. E 682 

But the defendant m an action of slander may he asked whether he did 
not speak “the words set out m paragraph 3 of the Statement of Claim, 
or some and which of them, or some other and what words to the same 
effect ” 

Balgleish y. Lowther, (1899) 2 Q. B 590 ; 68 L. J. Q, B. 956 

Samiderson y. Baron Von RadecL (1905), 119 L. T. Jo. 33 
(H.L). 

4 In the King’s Bench Division interrogatories are not 
allowed as to the contents of written documents, unless it is 
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f proved or admitted that such documents have been lost or 
' destroyed. {Stein v Tabor, 31 L T 444, Fitzgihbon v 
Greer, Ir E. 9 C L 294 ) Nor will interrogatories be 
allowed, the ob 3 ect of which is to contradict a written docu- 
ment {Moor V Roberts, 3 C B. N S. 671 ) But you may 
ask what has become of a particular document, and continue. 
“If you state that such document is lost or destroyed, set out 
the contents of the same to the best of your recollection and 
belief. If you have a copy, make it an exhibit to your answer ” 
(See Wolverhampton N^w W aterworks Co v Haivksford, o 
C B. jST S 703, Dolrymplev Leslie, 8 Q. B D 5 ) In the 
Chancery Division an interrogatory as to the contents of a 
written document is allowed in special circumstances, e g , 
where production of the original document has been refused 
on a valid but technical ground of privilege (Rattenberrif v. 
Monro (1910), 103 L T 560 ) 

If the party from whom discovery is sought has not made an 
affidavit of documents he may be interrogated as to any document 
which there is good reason for beheving was once, at all events, 
m his possession, 0 ^ , he may be asked whether that particular 
document was ever in his possession or control, whether he did 
not receive it from a certain person on a given day, whether it 
IS not now in his possession or control, if nay, when did he part 
with it, and to whom^ There is authority for saying that such 
interrogatories may also be put although the party interrogated 
has made an affidavit of documents {Lethbridge v Cronk, 44 
L J C P 381; Jones v Monte Video Gas Co , 5 Q B D at 
p 558 ) But since those decisions the Court has expressed the 
greatest reluctance to going behind the party’s affidavit in such 
a case, and the later decisions leave it very doubtful whether any 
such interrogatories can ever be administered after discovery of 
documents (See, especially. Rail v Truman, 29 Oh. D 307, 
and Morris v. Edwards, 15 App Cas 309 ) In such a case 
the safer course is to apply under Order XXXI. r 19a (3), ante, 
p 265, 

I 5. Questions which tend to criminate may be asked if they 
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are r elevant, though, the party _ iateiXQgatad.iS . not . 3ou]id t o 
answer them. {Alabaster v. Harness, 70 L T. 375; and see 
p. 289 ) Ttat the interrogatories will tend to criminate 
others is no objection, if they be put bond fide for the purposes 
of the present action {McCorqmdale v. Bell, (1876) W. N. 
39 .) That to answer them would expose the party interrogated, 
or third persons, to civil actions was never an objection 
{Tetley Y Easton, 18 C. B 643 ) 


6. No interrogatories can be administered to the defendant 
in an action for the recovery of land, if the answ’ers might 
subject him to a forfeiture Thus, a tenant cannot be interro- 
gated as to whether he has not assigned or underlet the 
premises contrary to a covenant in his lease. {Fane v Atlee 
(1700), Eq Abr 77, Lord Uxbridge v. Staveland (1747), 1 
Vesey, Senior, 56, Pye y . Butter field (1864), 5 B.& S 829, 
Earl of Mexborough v. Whitwood, (1897) 2 Q. B. Ill ) But 
he may bo interrogated as to whether his term or other interest 
has not expired or been duly determined by a notice to quit. 
(Wigram on Discovery, 81.) Again, leave will not be given 
to administer interrogatories in any action brought to recover 
penalties under a statute {Martin v Treacher, 16 Q. B. D 
507; Jones v. Jones, 22 Q. B D. 425, Robbs d Co. v 
Hvdson, 25 Q. B D 232, Saunders v. (1902) 2 Q. B 
321; Derby Corporation v. Derbyshire C C , (1897) A. 0 
550.) 

7. Moreover, the Court has now, since 1893, a wider discre- 
tion as to mterrogatories, and only such interrogatories will 
be allowed as the Master ‘‘shall consider necessary either for 
disposing fairly of the cause or matter or for saving costs.” 
(Order XXXI r. 2, and see Cochrane v Smith, 12 Times 
L. E. 78.) 
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Answers to Interrogatories. 

The interrogatories allowed by the Master must be 
answered in full detail and on oath within the time prescribed 
by him, unless some valid objection can be raised to them. 
They eannot now be set aside, unless they are, as a whole, 
‘^exhibited unreasonably or vexatiously,” or unless any one or 
more of them is or are prolix, oppressive, unnecessary, or 
scandalous. (Order XXXI r. 7, Oppenheimd Co v Sheffield, 
(1893) 1 Q B 5 ) Any objection to particular interroga- 
tories. or portions of interrogatories, on the ground that they 
are irrelevant, or fishing,” &c , must be taken in the affidavit 
in answer, and is no ground for an application to set the in- 
terrogatories iaside {Dalgleish v Lowther, (1899) 2 Q. B 
590.) On the other hand, the fact that the Master at Chambers, 
or even the judge, has allowed the interrogatories to be adminis- 
tered, does not amount to a decision that the party interro- 
gated is bound to answer them; he may still raise, in his 
affidavit in answer, any objection to answering them which 
he might otherwise have taken {Peelc v Ray, (1894) 3 Ch 
282.) 

The phrase “ unreasonable or vexatious ” is taken to refer 
to the time at which the interrogatories are exhibited, and 
construed to mean “premature” A “scandalous” interro- 
gatory may be defined as an insulting or degrading question, 
which is irrelevant or impertinent to the matters in issue 
“ Certainly nothing can be scandalous which is relevant ” 
(Per Cotton, L J , in Fisher v. Owen, 8 Ch, D 653, and see 
Kemble v. Hope, 10 Times L E 254.) Questions which tend 
to criminate are not scandalous, unless they are either irrelevant 
or “fishing” {Allhusen v. Labouchere, 3 Q. B. D. 654), and 
will not, therefore, be struck out or set aside, the party in- 
terrogated must take the objection on oath in his answer. 

The answers must be carefully drawn. The party interro- 
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gated may answer guardedly, and make qualified admissions 
only, 30 long as both the admission and the qualification are 
clear and definite He may answer “Yes’’ or “No” simply, 
so long as it IS clear how muoh is thus admitted or denied - 
So, too, it IS quite admissible to say, “ I do not know,” where 
the matter is clearly not within the deponent’s own know- 
ledge pr that of his servants. He is not bound to procure, 
information from others for the purpose of answering {Fer 
Brett, J , in Phillips, v Roidh, L. R 7 C P, 287 ) .If, 
however, he “is interrogated about acts which are done in the 
presence pf persons employed by him, their knowledge is his 
knowledge, and he is bound to answer in respect of that ” 
{Per North, J , in Basbotham v. Shropshire Union Rail, and 
Canal Co , 24 Ch D. at p, 113 ) A party to a cause is not 
excused from answering relevant interrogatories on the ground 
that they are put as to matters which are not within his own 
knowledge, if such matters are within the knowledge of his 
agents or servants, and such knowledge was acquired by them 
in the .ordinary course of their employment. A banker or 
solicitor may be such an agent. {Allioit v. Smith, (1895) 2 
Ch. Ill ) In such a case the party interrogated is bound to 
obtain the information from such agents or servants unless he 
can satisfy the Master that it would be unreasonable to require 
him to do so The officer of a company, answering interro- 
gatories pn its behalf, is only bound to answer as to his know- 
ledge acquired in the course of his employment by the 
company; he is not bound to^ disclose information acquired by 
him aooidentally or in some .other capacity. {Welsbaahj do. Co. 
V. New Sunlight Co., (1900) 2 Ch. 1.) 

Illuatrations. 

Action by the owners of a cargo against ihe owners of a ship for a loss 
alleged to have arisen from neghgence in the navigation which caused the 
ship to run ashoie and be stranded Interrogatories as to what was 
done by those on board with regard to such navigation at the time of the 
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accident. The defendants answered that they were not on hoaid at the 
time, and had no knowledge or information respecting the matters inquired 
into, except as appeared by the protest, of which the plaintiffs had 
had inspection. This answer was held insufficient, as it did not appear 
that there was any difficulty m the defendants obtainmg the required 
information from those who were m charge of the ship at the time of the 
accident. 

BolckoiUi Vaughan & Co yr Fisher and others^ 10 Q, B. D. 161 , 
52 L. J. Q B 12 , 31 W B 235 , 47 L T 724. 

Action by owners of water-mills agamst a canal company for wrong- 
fully diminishmg the quantity of water in the river, to the mjuiy of the 
plamtiffs. The defendants mteirogated the plaintiffs, and asked them to 
give a list of the days between specified dates on which they alleged that 
the working of their mills was interfeied with by the negligence of the 
defendants The plaintiffs answered that they were unable to specify the 
particular days — Held^ that this answer was sufficient, and that the 
plaintiffs were not bound to state whether they had made inquiries of 
their agents, servants, and workmen 

Rashotham v Shropshire Union RaiL and Canal (7o., 24 Oh D. 
no, 53L. J Oh 327, 32 W E. 117, 48 L T 902. 

Action for the value of certam missmg casks, of which full particulars 
were given Intel rogatories by the plaintiffs asking whether the defen- 
danr company had not received the casks, whether they had lost them, or 
what had become of them. The mfoimation asked for was admittedly 
contamed in the books of the defendant company, or of their agents, 
Messis Bickford & Co. and Chaplin & Home The defendant company 
refused the information, on the ground that it would be a great trouble 
to search though all these books foi many years back, and that such an 
inquiiy would be attended with great expense . — Held^ by Lord Coleridge, 
C. J , and Denman, J (Grove, J , dissenUente)^ that the defendant 
company must answer the mterrogatories. 

Hall V L, do N W. Rail Co , 35 L. T. 848. 

But it IS not reasonable to require a party to make admissions as to 
matteis which are not within his own knowledge, and as to which he can 
only obtam information by writing to his iivals in the trade, or by asking 
his own servants for mfoimation which they have acquired accidentally 
and not in the course of their employment by him. 

Ehrmann v Ehrmann, (1896) 2 Oh. 611 , 65 L J. Oh. 745, 45 
W E. 149 , 75 L T 37. 

WeUlach, c&c. Co. v. New Sunlight Co., (1900) 2 Oh. 1 , 48 W. E. 
o9o. 

Any objection to answermg any one or more of several inter- 
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rogatories should be taken in the affidavit in answer (Order 
XXXl! r 6 ) They are usually in the following or some similar 
form* — 

1. “I object to answer the third interrogatory, on the ground 
that it IS irrelevant, and is not put bond fide for the purposes of 
this action.” 

2. “I object to state the evidence by which I intend to establish 
the facts set out in paragraphs 4, 5, and 6 of my Defence.” 
“ I object to name my witnesses ” (But see Marriott v Chamber- 
lain, 17 Q B D 154, ante, p 282 ) 

3 “I object to answer the fifth interrogatory, on the ground 
that it IS a fishing interrogatory, put for the purpose of making 
out some case under the defendant’s plea of justification ” 

4. “I object to state the contents of a written document”, or, 
“the said document when produced will be the best evidence of 
its own contents ” The following answer was held sufficient in 
Dalrymple v. Leslie (8 Q. B. D 5) “I kept no copy and have 
no copy of the said letter, and I am unable to recollect with 
exactness what the statements contained therein were ” 

5 If the person interrogated be a solicitor, it is a sufficient 
answer to state, “I have no personal knowledge of the matter 
referred to in this interrogatory, and the only information and 
belief that I have received or have respecting any of such matters 
has been derived from and is founded on information of a confi- 
dential character procured by me as solicitor of the said C , and 
not otherwise, for the purpose of litigation between the plaintiff 
and the said C , either pending or threatened by the plaintiff 
I claim to be privileged from answering this interrogatory 
further ” (JProoter v Smiles, 55 L J Q B 467, 527 ) Simi- 
larly, a client may refuse to disclose information which he only 
obtained from his solicitor since action, and which was the result 
of inquiries instituted by the solicitor for the purposes of the 
litigation (Frocter v Bailees, 3 Times L E. 229 ) 

6. “In answer to the fifth interrogatory, I say that to answer 
the said interrogatory would tend to criminate me, wherefore I 
riespectfully decline to answer the same”, or, “wherefore I 
humbly submit that I am not bound to make any further or other 
answer to the same ” This objection must be stated in clear and 
unequivocal language In Lamb v Munster (10 Q. B. D 110), 
it was held sufficient for the defendant to state on oath, “I de- 

0 P. 


u 
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dine to answer all the interiogatories upon the ground that my 
answer to them might tend to criminate me ’’ (And see 7 ones 
V Richards, 15 Q B D 439 ) 

A fuller form of objection will be found post, Precedent 
No 118 

Further and Better Answers 

If the answers are insufficient or evasive, the party inter- 
rogating may, by notice under Order XXX. r 5, call on the 
deponent to show cause why he should not make and file a 
further and better affidavit in answer The notice should 
specify the interrogatories or parts of interrogatories to which 
a better answer is required {Anstey v N. d S Wooltvich 
Subway Co,, 11 Ch. D 439), it should be given within 
a reasonable time after the answers are delivered {Lloyd v 
Morley, 5 L E Ir. 74 ) The notice may ask in the alternative 
that the deponent be examined viva voce before a Master 
(Order XXXI. r. 11 .) But such an order is seldom made. 

So too if the deponent introduces into his affidavit irrelevant 
matter, which prevents his opponent from making a fair use of 
the answers, the party interrogating may apply to have such 
matter struck out. 

Default in making Discovery 

Any party failing to answer interrogatories, or to discover or 
produce or allow inspection of documents as ordered, is liable 
to attachment; and, if a plaintiff, to have his action dismissed 
f^ want of prosecution; if a defendant, to have his Defence, 
if any, struck out, and to be placed in the same position as if 
he had never pleaded (Order XXXI r 21, Salomon^' Bole, 
53 W. E 588 ) This is a highly penal provision, and will only 
be enforced in the last resort, where it seems clear that the 
party in default really intends not to comply with the order 
of the Court Hence, before making any application of this 
kind, the other party should obtain a peremptory order insist- 
ing pn such discovery being made within a time specified in 
the , order. 
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Chapter XVIII. 

ADVICE ON EVIDENCE. 

As isoon as notice of trial is given, or in urgent oasos ovoii 
sooner, the papers are laid before counsel for his advice on 
evidence. This should be done by both sides, even in <3ases 
apparently simple; else the action may be lost for want of 
some certificate or other formal piece of proof, as in ColUns 
V. Carnegie (1 A. & E. 695). Every document in the oaso 
should be sent to counsel, especially the affidavits of docu- 
ments, the answers to interrogatories, and the draft notices to 
produce, and to inspect and admit, the various documents in 
the case. Also some statement as to the oral cvidenco pro- 
posed to be given, if not the full proofs which will aftorwiirclH 
form part of the brief. 

Counsel should first consider whether everything is in proper 
order for the hearing. The answers to interrogatories or the 
documents disclosed by the defendant may throw a now light 
on the matters in dispute. Is any amendment of tho ploadings 
or particulars necessary to enable his client’s caso to 
properly presented at the trial? If so, ho must prom))t]y 
apply for leave to add such new matter. Are his opponent’s 
answers to interrogatories sufficient? Should not more dotm- 
ments be disclosed or produced? Is it desirable for some 
surveyor or other agent to inspect the locus in quo, or take 
samples of the goods in dispute? If so, an order can be applItHl 
for under Order L. r. 3. Should an application be madn 
under the Bankers’ Books Evidence Act, 1879? (Sec past, 

? y 301.) Then, when counsel is satisfied that all preliminaritvs 

u 2 
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are m order, and that all material questions are properly raised 
on the pleadings, he can proceed to write his Advice on 
Evidence. 

Advising on evidence, is, perhaps, the most important piece 
of work which a junior hamster has to do, success at the trial 
so much depends on the care with which the case is got up 
^beforehand; and the solicitor, who may have had but little 
^ experience in litigious work, will look to counsel for advice on 
j every necessary detail. It has been found by experience that 
the best and clearest method of advising on evidence is first 
. to set out briefly what are the issues in the action, and on 
^ whom the burden of proving each issue lies, and then to state 
seriatim how each is to be proved or rebutted. See Pre- 
cedents, Nos. 119 — 123 

Burden, of Proof 

What the issues are appears, or ought to appear, clearly from 
the pleadings. From the pleadings also it can at once be 
ascertained on which party lies the initial burden of proof on 
each issue; though it soon may be shifted to the other party. 
The burden of proof” is the duty which lies on a party to 
establish his case It will lie on A , whenever A. must either 

I call some evidence or have 3 udgment given against him. As 
a rule it lies upon the party who has in his pleading main- 
tained the affirmative of the issue; for a negative is in general 
incapable of proof, Ei incumhit probatio qui dicit, non qui 
negat. The aflB.rmative is generally, but not necessarily, 
maintained by the party who first raises the issue Thus, the 
onus lies, as a rule, on the plaintiff to establish every fact 
which he has asserted in the Statement of Claim, and on the 
defendant to prove all facts which he has pleaded by way of 
confession and avoidance, such as fraud, performance, release, 
rescission, &c But the burden frequently shifts, as the case 
proceeds, from the person on whom it rested at first to his 
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opponent This occuis whenever a primd facie case has been 
established on lany issue of fact or whenever a rebuttable pre- 
sumption of law has arisen. 

lllustraiio7U. 

In an action for lecovery of land the defendant is in possession ; and it 
will he presumed in his favour that he is rightly in possession ; therefore 
the plaintiff must begin But as soon as the plaintiff proves that he i^ 
the heir-at-law of A., who was in possession of the land at the time of 
his death last year, the burden of proof is shifted. It is now for the 
defendant to pioduce A ’s will, and show a devise to himself. That is a 
pnmd faae answer to the plaintilf’s case , and the onus once more lies on 
him. The plaintiff must now give some additional evidence , e,g , to 
show that A was not of sound mind when he executed that will, or that 
he revoked it by a subsequent codicil. 

In an action on a bill of exchange, the holder fame deemed to 

be a holder m due course (see ss 29 and 30 of the Bills of Exchange Act, 
1882); the onm, therefore, hes on the defendant to piove that the accept- 
ance of the bill was obtamed by fraud But as soon as this is established, 
then it IS foi the plamtifif to prove that he took the bill in good faith, and 
for value, and without notice of the fraud 

Tatam v. Easlar, 23 Q. B D. 345 ; 58 L J. Q. B. 432 

In some cases the onus hes on one party, although the issue was first 
raised by his opponent Thus, if a defendant pleads the Statute of 
Limitations, the onus hes on the plaintiff to prove that his cause of action 
arose withm the prescribed period, it does not he on the defendant to 
prove the negative. 

Wilhj V. Hinmau, 2 Or. & M 658 ; 4 Tyr. 957. 

As a general lule, he who makes an assertion must prove it true , 
o^erwise the jury wiU deem it untrue. If no affirmative evidence be 
given, the opposite proposition, the negative of the issue, will be taken 
as estabhshed 

CatherwoodY Chalaud, 1 B. & 0 150, 2D & E. 271. 

The precise foim into which the pleading is cast does not matter, the 
judge will look at the substance of the allegation. Thus, m a plea of 
privilege, it is immatenal whether the defendant pleads that he published 
the words hona fide, or that he pubhshed them “without malice in 
either case the plaintiff must prove mahee, if the occasion be held one of 
qualified pnvilege 

There are, however, exceptions to this rule that the burden of proof 
hes on the party who affinns Thus, in an action for maheious prosecu- 
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tioiij xt is for tlio plaintiff to establish that there was no reasonable and 
probable cause for the prosecution 

Ahrath y N. E. Bail (7o , 11 App. Cas. 247, 55 L. J Q. B. 457. 
Brown y. NaiuJceSi (1891) 2 Q. B.'TIS, 61 L. J. Q. B 151 ' 

If the defendant in an action of hbel has pleaded a plea under sect. 2 
of Lord Campbell’s Libel Act/ the onus lies on him to prove that the hbel 
was inserted without gross neghgence Per Wills, J , in 
Peters v. Edivao ds, 3 Times L. E 423. 

So wheie the defendant has sold a book or newspaper which, unknown 
to him, contains a hbel, the onus hes on him to prove that it was not 
through any neghgence on his part that he was unaware of the existence 
of the hbel. 

Emmens v. Pottle, 16 Q,. B D 354 , 55L J Q. B 51 
Vizeielly v. Miidxds Select Lxhrary, Ltd , (1900) 2 Q B. 170. 

So on an issue whether A be still ahve or not, the party assertmg 
the negative, viz., that A. is not hving, must prove his death, the 
presumption is in favour of the continuance of life, till the contiary be 
shown, or until seven years have elapsed smee he was last heard of 
Wilson V. Hodges, 2 East, 312 
In re Benjamm, (1902) 1 Oh. 723 ; 86 L T 387. 

In re Aldersey, (1905) 2 Oh. 181 ; 74 L. J. Oh 548. 

Having determined what facts his client has to prove at the 
trial, counsel proceeds to< state how they are to be proved, 
1 what witnesses must be called, and what documents must be 
I put in on each issue Each party must also be prepared with 
I evidence not only to prove the issues which lie upon him, but 
I also to rebut his adversary's case. But remember. — 

1 There are some matters which need not be proved at all, 
6 g , the law of England, public statutes, official seals, and 
certain facts so well known that the Court takes 3 udioial 
notice of them without proof (See, for instance, George v. 
Davies, (1911) 2 K B. 445 ) But foreign law, or the custom 
of any particular county, or of a city such as London or 
Bristol, or the law of Scotland or Jersey, the practice of an 
inferior or foreign court, resolutions of the House of Commons 
{Stockdale v. Hansard (1837), 7 C & P. 731, 736), or the 
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existence of a war between foreign countries must be proved as 
facts. 

2. Again, neither party need prove that which the law 
already presumes in his favour, e g , the plaintiff in an action 
of libel need not prove that the words are false, the holder of 
a bill of exchange need not prove that he gave value for it 

3. But even .where there is no presumption of law in your 
favour it ;ls often only necessary for you to give primd facie 
evidence You need not prove any fact up to the hilt. The 
circumstances, though unexplained, may in themselves be suiE- 
cient to establish a primd facie case, or some letter may contain 
an admission which will shift the onus of proof on to your 
opponent. 

Illustrations 

Strict proof of the plaintiff’s special chaiacter le not, as a ru]e, 
lequired In order to prove that a mUn holds a public office, it generally 
IS not necessary to produce his wiitten or sealed appointment , it is suffi- 
cient to show that he acted in that office , and then it will be presumed 
that he acted legally. 

BerTyman v W'lse, 4 T E 366. 

Qannell v Curtis, 2 Bing N. 0. 228 , 2 Scott, 379. 

If a letter be properly addressed to A., and posted, with the postage 
prepaid, and has not been returned through the Dead Letter Office, it will 
be presumed that A. received it But this presumption is rebuttable 
Walthamstow v. Hemoood, (1897) 1 Ch. 41 , 75 L. T 375 

Where the plaintiff was injured by a barrel of flour falling upon him 
from a window above the defendant’s shop, this was held to be prvma facie 
evidence of negligence on the part of the defendant. Res ijpsa logintw . 
Byrne v Boadle, 2 H. & 0. 722 ; 33 L. J. Ex. 13 
Kearney v. L, B, <fc S* 0 Rail Co , L E 6 Q B. 759 

So if a passenger is injured by a collision between two trains belonging 
to the same company, this is priind facte evidence of negligence, and it lies 
upon the defendant company to rebut it if possible 

Car^ue y. L B By. Co. (1844), 5 Q B 747, 751. 

On the other hand, the unexplained happening of an accident where the 
facts are equally consistent with negligence on the part of either party, is 
no ground for inferring negligence on the part of the defendant 

Wakehn v. L. <£• B. W, By. Co., 12 App. Oas 41 , 56 L J. 

Q B. 229 , 35 W E. 141 , 55 L, T. 709. 
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East Indian By, Co, v, Kahdas Mukerjee, (1901) A. C. 396 ; 70 
L. tT. P. 0. 63 , 84 L T. 210 

Bom fret Y, Lancashire and Yorkshire Rail, Go,, (1903) 2 KB. 718 ; 
72L. J. K B 729, 52 W E 66 ; 89 L T. 176. 

Nor in cases under tlie Workmen’s Compensation Act, 1906, is it any 
ground ±or inferring that tlie accident arose out of or m the course of the 
employment of the injured workman 

McDonald v. “ Banana ” Steamship, (1908) 2 K. B. 926 , 78 
L J. K B. 26, 24 Times L E 887. 

Marshall Y Oionersof Steamship “ TTW Rose,^^ (1910) A C 486, 
79 L J. K. B 912; 103 L. T 114 
KitchenhaniY Owners of S.S Johanneshurg, (1911) 1 K. B. 523, 
SOL. J. K B. 313, 103 L T 778, (H L) (1911) A. 0.417. 
Hewitt V Owners of Ship Duchess, (1910) 1 K. B. 772 ; 79 
L J. K B 867 , 102 L T 204, (H L ) 105 L T. 121. 

But see Moore y, Manchester Liners, Ltd , (1910) A. C 498; 79 
L J K B 1175, 103 L T 226 


Witnesses 

Counsel must decide what witnesses his client should 
subpoena to attend the Court to give evidence It is as well to 
insert a list of them by name in the Advice on Evidence. If 
it be necessary to bring up a prisoner to give evidence, an 
application may be made to the judge ex forte for an order, 
under 16 & 17 Vict. o. 30, s. 9, For this purpose an affidavit 
must be sworn, stating where the prisoner is confined, and for 
what crime, and when and where his attendance will be reqiiir^ 
In the case, now rare, of a person being confined upon civil 
process, the above statute does not apply, and a writ of habeas 
corpus ad testificandum must be obtained upon application on 
affidavit to a judge at Chambers A lunatic may be brought 
up from his asylum under such a writ, if he is fit for examina- 
tion (Fennell v Tait, 1 Cr M cfe E 584 ) A witness resid- 
ing in Ireland or Scotland can be compelled to attend by a 
subpoena ad testifioandum issued by the special leave of a judge 
under 17 & 18 Vict. o. 34, s. 1 

' It may be necessary to apply to postpone the trial, e,g,^ to 
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secure the attendance of witnesses who are ill or absent abroad. 
Or it may be necessary to apply for letters of request, or for a 
commission .abroad, or for the examination before trial of a 
witness "vvho is dangerously ill or about to leave the country 
(Order XXXVII. rr. 5, 6a ) Several foreign Governments 
object to cximmissions being issued, and to examiners adminis- 
tering oaths to witnesses within their dominions Hence, now 
the Foreign Office, at the request of the Lord Chancellor or the 
Lord Chief Justice, frequently sends through diplomatic 
channels a letter of request addressed to the tribunal of such 
other country asking the 3 udge 6 of that tribunal to order the 
requmed evidence to be taken and remitted to the English Court 
This plan is found to be cheaper than the writ of commission, 
which, however, is still employed for the examination of wit- 
nesses an the United States of America, and occasionally in 
our Colonies The English High Court returxus the compli- 
ment, and will on request take evidence for a foreign tribunal 
(Order XXXVII rr. 54—59.) 

A defendant will obtain letters of request or a commission 
more readily fhan a plaintiff who lias chosen his own forum 
{Ross y. Woodford, (1894) 1 Ch. 38 ) The affidavit filed in 
support ,of such an application must state the name of at least 
one witness whom it is desiied to examine {Hoivard v Dulcm 
d‘ Co , 11 Times L. B. 451), and the general nature of the 
evidence which such witness is expected to give {Rarry v 
Barclay, 15 C. B. N, S 849.) If such evidence is not directly 
material to some issue in the cause, but only incidentally useful 
in corroboration of other evidence, the application will not be 
granted (Ehrmann v Eh?mann, (1896) 2 Ch 611 ) The 
plaintiff himseK will not, as a rule, be allowed to give his 
evidence abroad on commissipn, it should be given before the 
3 ury here {Keeley v WaMey, 9 Times L R 571.) But a 
defendant, if resident abroad, will be allowed this indulgence 
{Netv V Burns, 64 L J Q B. 104 ) The application is not 
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usually made till the pleadings are closed, but it may be ruade 
earlier, if ttere be special reasons for such urgency The 
application will fail if it can be shown that the witnesses 
could be brought to England without much greater expense, 
or that witnesses now in England could give the same evidence. 
Sometimes the mere delay, which will thus necessarily be 
caused, is a sufficient reason for refusing the application 
The costs of the commission must be borne by the party who 
applied for it, unless the judge at the trial makes any order 
in respect of them It is in every way a misfortune not to 
have the evidence ,of an important witness given orally in Court. 
The deposition, when read aloud at the trial, produces but a 
faint effect, thef jury like to see the man, and hear him examined 
and cross-examined Moreover, your opponent learns exactly 
what your case is, and has plenty of time to prepare his answer 
to it 


Documentary Evidence 

Counsel must next consider what documents will be required 
to prove his client’s case, and also what documents will be 
needed for the cross-examination of the witnesses called by the 
other side. On this several questions arise: Are such docu- 
ments still in existence^ In whose handwriting are they'^ 
Are they within jurisdiction? If the originals cannot be 
produced, is any secondary evidence of their contents pro- 
curable? If so, IS it admissible? Counsel must carefully go 
through the notice to produce, and the notice to inspect and 
admit, and advise on their sufficiency For unless notice has 
been given to your opponent to produce a document m his 
possession, you cannot give any secondary evidence of its 
contents. And unless you give him notice to inspect the docu- 
ments in your possession, he will not admit them, and then 
you will have to give strict proof of the handwriting at the 
trial. If, after notice to admit, your opponent denies his own 
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handwriting, he will probably, even though he win the action, 
have to pay the costs of proving this document But your 
client, if successful, will not be allowed such costs, unless he 
served on his opponent notice to admit it, and so gave him 
the opportunity of saving the expense. (Order XXXII r 2 ) 
The admission may be made “saving all just exceptions,” and 
an agreed bundle of correspondence can be put in at the trial^ 
subject to this reservation (Order LXII r 14 d ) 

The rule is that the originals must be produced in Court, if 
they still exist and can be found within jurisdiction. If they 
are in the possession of the other side, notice to produce them 
should be 'given a reasonable time before the trial, if in the 
possession of a third person within jurisdiction, he should be 
served with a subpoena duces tecum , if in the possession of a 
third person out of jurisdiction, all that you can do is to im- 
press upon him the importance of his attending the trial or 
sending the document, and offer him such inducements as may 
be necessary But remember that a third person, not a party, 
cannot bo compelled to produce his title deeds, or to answer 
any question as to their contents. If the original document 
be produced, it may be necessary to call witnesses to hand- 
writing as to this, sec post, p 317 If it be not produced, 
there may be considerable difi&culty in proving a copy, see 
post, ip 319 

In addition to the provisions of the common law as to the 
admissibility in certain cases of secondary evidence, several 
statutes have been passed which make copies of registers and 
other public and official documents admissible in evidence, if 
duly aufhenticated, although the originals are still in existence, 
so as to save the necessity for conveying ancient records up and 
down the country Such copies are of three kinds — 

(i ) An examined copy, i e , a copy which someone, who 
is called as a witness, swears he has compared with 
the original, and found to be correct and complete 
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(li.) A certified copy, i e , a copy which some public 
oflBcer, ofiicially in charge of the original, certifies to 
be a true copy, he need not be called as a witness, 
if he has properly sealed or stamped or otherwise 
authenticated the copy, 

(ill ) An office copy; i e , a copy made in the office of 
the High Court of Justice by an officer having 
custody of the original, this, in the same Court and 
in the same action, is accepted as equivalent to the 
original. 

Counsel must be careful to advise the solicitor to obtain the 
proper kind of copy which is made admissible by the particular 
Act. 


Illustratmis. 

“ Office copies of all Tiidgments, wiits, records, pleadings, and docu- 
ments filed m the High Court of Justice are admissible in evidence in all 
causes and matteis and between all persons or paihes, to the same extent 
as the original would be admissible 

Order XXXYIT r. 4, Older LXI.r 7 

An affidavit of documents or in answei to interrogatories made m the 
cause can be proved either by an office copy, or by producing the copy of 
the affidavit received from the deponent’s solicitor, whose act in forwardmg 
it to his opponent amounts to an admission that it is a correct copy. 

See Slatter'ie v Dooley, 6 M. & W. 664 

A certified copy of an entry in the ** Eegister of Newspaper Proprietors ” 
kept at Somerset House is “ sufficient ijrimd facie evidence of all matters 
and things thereby appearing, unless and until the contrary thereof be 
shown ” 

44 & 43 Yict. c 60, s 15 

The bye-law of a mimicipal corporation is proved by the production of 
a written oi prmted copy authenticated by the corporate seal. 

45 & 46 Vict c. 50, s. 24 

And see 10 Vict. c. 27, s. 90 

The ‘*Law List” is admissible as yrimd facie evidence that everyone 
whose name appears therein as a sohcitor is qualified to practise. 

23 & 24 Vict. c. 127, s. 22 



301 


BANKERS^ ‘books. 

Similarly, tlie “Medical Eegister” is primd facie evidence that the 
persons specified therein are duly registered medical practitioners. 

21 & 22 Viet. c. 90, s. 27. 

A conviction at Assizes or Quarter Sessions can be proved by a certificate 
under s. 25 of the Common Law Procedure Act, 1854, stating the substance 
and effect of the indictment and conviction, without the formal parts ; a 
conviction at pettj^ sessions by a similar certificate under s. 18 of the 
Prevention of Crimes Act, 1871. 

Three instances in which the strict rules of evidence have 
been relaxed deserve especial attention. 

(i.) By the Bankers’ Books Evidence Act, 1879 (42 Viet, 
c. 11), as extended by 45 & 46 Viot. c. 72, s. 11, a popy of 
an entry in the book of any banker or any company carrying 
on the. business of bankers is made primd facia evidence in 
all legal proceedings of such entry, and of the matters, trans- 
actions, and accounts therein recorded, provided (i) that the 
book was at the time of the making of the entry one of the 
ordinary books of the bank, and (ii) the entry was made in 
the usual and ordinary course of business, and (iii) the book is 
in the custody or control of the bank. The copy must be veri- 
fied by the afiddavit of a partner or officer of the bank, who 
must state that the copy has been examined with the oidginal 
entry, and is correct. On the application of any party to 
an action, an order may be made that he shall be at liberty 
to inspect and take copies of entries in the books of any bank 
for the purposes of the litigation (42 Viet. c. 11, s. 7); pro- 
vided the case be one in which the applicant could, before the 
Act, have compelled the banker to attend at the hearing and 
produce his books. {Arnott v. Kayes, 36 Ch. D. 731.) Such 
an order will be made, although the bank be in Ireland 
or Scotland. {Kissam v. Link, (1896) 1 Q. B. 574.) 
It can be made although the account to which the entries 
relate is kept in the name of a stranger, provided the 
entries would be evidence in the amotion (South Stafford 
Tramway Co. v. Ebbsmith, (1895) 2 Q. ,B. 669); but in this 
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case the jurisdiction will be exercised with the greatest caution 
{Pollock V. Qarle, (1898) 1 Ch 1 ) No banker or officer of 
a bank can be compelled to produce books, or to give evidence 
of the contents of books which may be proved by copies under 
the Act, in any proceedings to which the bank is not a party, 
unless by the order of a 3 udge for special cause (sect 6) 

(li ) Where inspection of any business books is applied for, 
the Master may, if he thinks fit, instead of ordering inspection 
of the original books, order a copy of any entries therein to be 
furmshed and verified by the affidavit of some person who has 
examined the copy with the original entries, such affidavit 
should state whether or not there are in the original book any 
and what erasures, interlineations, or alterations (Order 
XXXI r. 19a (1) ) And such copies will be evidence against 
the party supplying them. {Slatterie v. Pooley, 6 M & W 
664, 669, Stowe v. Querner, L E. 5 Ex 155, 159 ) But the 
Court or a judge may always order the book from which the 
copy was made to be produced for inspection 

(lii ) By the combined effect of sect 3 of the J udicature Act, 
1894, and rule 7 of Order XXX , the Master, on the hearing 
of a summons, for directions, has power to “ order that evidence 
of any particular faut, to be specified in the order, stmll be 
given by statement pn oath of information and belief, or by 
production of documents or entries in books, or by copies of 
documents or entries or otherwise,” as ho may direct. Un- 
fortunately the Master is seldom asked to exercise this power. 

Evidence in Aggravation or Mitigation of Damages 

The plaintiff may also bring evidence in aggravation, the 
defendant in mitigation, of damages (See ante, p 103.) In 
all actions for libel or slander in which the defendant does not 
by his Defence assert the truth of the statement complained 
of, his counsel must consider the advisability of giving a notice 
under Order XXXVI r. 37. For by that rule, "the defen- 
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dant shall not be entitled on the trial to give evidence in chief, 
with a view to mitigation of damages, as to the circumstances 
undsi which the libel or slander was published, or as to the 
character of the plaintiff, without the leave of the 3udge, unless 
seven days at least before the trial he furnishes particulars 
to the plaintiff of the matters as to which he intends to give 
evidence ” This rule in no way affects the right of cross- 
examination, the following rule of the same Order attempts 
to do that Again, it in no way alters the substantive rules 
of evidence, but only the procedure relative thereto. It makes 
nothing admissible in evidence which was not admissible before. 
Thus, evidence that the plaintiff is of general bad character 
is admissible in reduction of damages, but not evidence of par- 
ticular facts and circumstances tending to show misconduct on 
his part, still less evidence of rumours prejudicial to his 
character {Scott v. Sampson, 8 Q B. D 491, and see the 
judgment of Phillimore, J , in Mangena v Wright, (1909) 2 
K. B at p. 979 ) The pleading, however, is not the proper 
place for allegations, which merely go to reduce the damages, 
they arc strictly not ''material facts ” (See ante, p 103 ) 
Yet it IS only fair to the plaintiff that he should have some 
notice before the trial that this peculiarly offensive line will 
be taken by the defendant Hence the Buies of 1883 require 
particulars of such evidence as is otherwise admissible in 
mitigation of damages to be stated, no longer in the Defence, 
but in a special notice to be delivered seven days at least before 
the trial Sec Precedent, No. 97. 

Mode and Place of Trial 

The Master will have dealt with these matters long ago when 
giving directions, but his decision then is not final, it "may 
be subsequently altered for suificient cause ” (Order LIV 
r. 32 ) Circumstances may have changed since then; issues 
may have been raised which alter the complexion of the case. 
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’C!?»unsel should therefore now consider whether it would be 
better for his client that the action should he tried by a judge 
alone, or by judge and jury; and if by jury, should it he a 
common or a special jury? In actions of slander, libel, false 
imprisonment, malicious prosecution, seduction, or breach of 
promise of marriage (actions in which the damages are neces- 
^ily unliquidated), either party can still secure a trial by 
jury as of right merely by giving notice in proper time that such 
is his wish. (Order XXXVI r 2, Macartney v Macartney 
(1909), 25 Times L E, 818 ) In all other oases the trial will 
be by judge alone, unless an order be made at chambers for a 
trial by jury. But such an order will be made if either party 
applies for it within ten days after notice of trial has been 
given, unless the action is one which could, without any con- 
sent of the parties, have been tried without a jury before the 
J udicature Act, or unless the Master sees clearly that the ease 
involves prolonged examination of documents or accounts, or 
a scientific or local investigation which cannot conveniently be 
made by a jury. (Order XXXVI. rr 4—7, Baring Brothers 
dCo \.N W . of Uruguay By (70 , (1893) 2 Q B. 406 ) If 
the parties allow the ten days to pass without applying for a 
jury, then the Master can make whatever order he thinks right 
as to trial by jury. So either party can obtain a special jury, 
if he gives notice in proper time (r 7); if he applies sub- 
sequently he cannot obtain a special jury as of right; but there 
IS generally no difiiculty in obtaining one, unless the applica- 
tion is made with the object of delaying the trial 

If the trial is to be by judge and. jury, counsel should next 
consider whether it is necessary for the jury to have a pre- 
liminary “view” of the Zooms %n quo. 

Lastly, should he apply to change the venue? There is 
practically only one ground now on which either party can at 
this stage of the proceedings ask the Master to change the 
venue, and that is “local prejudice.” The Master wiU alter 
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the place of trial if he is satisfied that there is no probalSllSJ^ 
of a *fair , trial in the place originally fixed, e 5 ^ , if a local 
newspaper of extensive circulation has recently published unfair 
attacks pn either party with reference to the subject-matter 
of the action. (Thorogood v Neuman (1907), 23 Times L. E. 
97 ) Such extraneous facts must be proved by afiidavit. 


o.p 


X 
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Chapter XIX 
TEIAL. 

The action may have been sent for trial to an oficial or 
special referee under Order XXXVI. rr. 45 — 57a, and the 
Arbitration Act, 1889 If not, it will be tried in the Chancery 
Division by a judge alone; trial by jury is never allowed there. 
In jany , other Division of the High Court it will be tried in 
one lOf three ways. — (a) by judge alone, (b) by judge land 
jury; (c) by a judge with assessors. Assessors are profes- 

I sional or scientific persons who assist the judge with their 
special knowledge; they are most frequently seen in the 
Admiralty Court in cases of collision between two vessels. But 
if any issue in an action in the King's Bench Division requires 
scientific investigation, an .order may be made for the trial of 
the action before a nudge with assessors (Swyny v. A. E. 
Et/. Co,74L. T. 88.) 

If, when the case is called on for trial, the plaintiff appears, 
and the defendant does not appear, then the plaintiff may 
proceed to prove his daim, so far as the burden of proof lies 
upon him, and obtam judgment in the defendant's absence; 
if the defendant has pleaded a counterclaim, the plaintiff is 
entitled to have that dismissed at once with costs. {Lumley v 
Brooks^ 41 Ch. D 323.) If the defendant appears, and not 
the plaintiff, the defendant is entitled to judgment at once, 
dismissing the plaintiff's claim in the action; if he has a 
counterclaim, he may prove such counterclaim so far as the 
burden of proof lies upon him. (Order XXXVI. rr 31, 32.) 
But any verdict or judgment obtained in the absence of one 
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paity may be set aside upon terms, if application be made 
within SIX days after the trial. (Zb. r. 33.) 

If both paxties appear, then, as soon as the jury has been 
sworn, the junior .counsel for the plaintiff “ opens the 
ings ’ — that is, he briefly states their effect. But if the action 
IS brought for unliquidated damages, he must not state the 
amount which the plaintiff claims (Per Lord Halfebury, iiy 
Watt V. Watt, (1905) A. C. at p. 118.) And in no case 
must he mention the fact that the defendant has paid money 
into Court, or the amount paid in (Order XXII. r. 22.) 
If the trial be by judge alone, the ceremony of opening the 
pleadings is generally omitted. 

Next may arise the question as to which side has the right 
to begin. In a civil case, this depends entirely on the plead- 
ings Whenever the plaintiff claims unliquidated damages, ho 
has the right to begin, unless the defendant has expressly 
admitted that the plaintiff is primd faci& entitled to recover 
the full sum which he claims {Carter v. Jones, 6 C. & P. 64; 
Merceo' v. Whall, 5 Q B. 447, 462, 463.) If the damages 
claimed be liquidated, istiU, if the defendant has in his Defence 
traversed any material allegation which is essential to the 
plaintiff’s ease, the plaintiff has the right to begin. If one 
issue be ,on the plaintiff, it does not matter that there are others 
which lie on the defendant But the defendant may have made 
admissions in his Defence which entitle him to begin This 
may have been done purposely, as it is generally an advantage 
to have the first word with the jury. Besides, if any evidence 
IS \called on the opposite side, the first word means the last 
word too; ,and to have the last word is always important. The^ 
defendant may not make admissions in Court, when the case 
is called on, which are not on the pleadings, so as to obtain 
the right to begin (Price v. Seaward, Car. & M. 23); unless, 
indeed, he can persuade the judge to amend the pleadings then 
and there If both parties claim the right to begin, the judge 
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Will decide between them according to the pleadings as they 
stand. The test always is, How would judgment be entered on 
these pleadings if no evidence at all were given on either side? 
The party against whom judgment would in that event be 
> given IS entitled to begin 

The leading counsel for the plaintiff (if the plaintiff is 
^entitled to begin) now “opens his case” that is, he states in 
chronological order the facts on which the plaintiff relies, 
sometimes he deals with the defences pleaded, discounting 
them in anticipation, sometimes he prefers to leave them 
unnoticed, and to declare that there is no defence to the 
action. He must not open any fact which he is not prepared 
with evidence to prove As a rule, the opening speech is 
purposely pitched in a less combative and less confident tone 
than the same counsers final reply, for witnesses often dis- 
appoint a leader who has opened his case strongly. The 
junior counsel for the plaintiff then calls the first witness, who 
is generally the plaintiff himself, and examines him “ in chief,” 
as it IS called. The witness is cross-examined by the defen- 
dant’s counsel, and re-examined by the leading counsel for the 
plaintiff, who then calls the next witness And so the case 
proceeds, the two counsel taking the witnesses for the plaintiff, 
as a rule, alternately When all the plaintiff’s witnesses have 
been examined, and all documents material to his case have 
been put in and read, the plaintiff’s case is closed The 
leading counsel for the defendant then states, if such be the 
fact, that he does not intend to call any witnesses , and in that 
event the plaintiff’s counsel must at once address the jury, 
summing up his own evidence, and commenting on the defence, 
so far as it has been foreshadowed by the cross-examination, 
and also, no doubt, on the fact that the defendant does not 
venture to go into the box. The defendant’s counsel then 
addresses the jury, criticising the evidence for the plaintiff. 
If, however, the defendant’s counsel intends to call witnesses. 
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4,169Z O 5 %d under tlie said contract oi‘ January 19tli, 1910, for 
“ extras within the meaning of the said contract, then the defen- 
dants say that the same are not “extras,” but were included and 
paid for in the said fixed sum of 2,790 Z The following clauses of 
the said contract are in that case also material 

[Set mit the clauses on which the defendants 7 ely ] 

6 No instructions were ever given in writing by the engineer or 
any other person duly authorised on behalf of the defendants for 
any"" of the work, labour, or materials, the price of which is sought 
to be recovered in this action No such instructions in wTiting 
stated that any such matter was to be the subject of an extra or 
varied charge No claim was made in writing by the plaintiffs in 
respect of any such work within one week from the execution 
thereof, or before the same became out of view or beyond check 
or admeasurement 

7. The plaintiffs did not deliver from time to time within one 
week after the expiration of the month in which the work then 
claimed for was done, a true or proper or any claim in a form pre- 
scribed by the engineer, or in any other form The engineer has 
not certified or recommended the amouni. claimed in this action or 
any other amount to be paid to the plaintiffs by the defendants 
No dispute has yet been referred to or settled by the engineer, 
nor has he ever given any decision thereon 


No 79 

Goods Sold and Delivered 
^{8e'pa;rate Defence of one of two Defendants ) 

Defence of the Defen d-s.nt C. D 

1. This defendant never bought any goods from the })laintiffi. 

2 No goods were ever delivered by the plaintiff to this defen- 
dant at his request, or at all 

3. This defendant never agieed to pay the plaintiff’ any of the 
prices charged in the particulars or any other prices 

4 The prices charged by the plaintiff for the said goods are 
unreasonable and exorbitant 
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partizan must be kept in check; and yet such management 
must not be obvious. It is a great art to cross -examine 
well: it requires ’ ieven greater art to examine in chief with 
uniform success, to bring out clearly and in proper chronolo- 
gical order just so much as is wanted and no more. Nothing 
will induce some witnesses to swear up to their proofs; from 
forgetfulness or some other reason they omit the most material 
circumstance, and supply in its place a host of immaterial 
details. And yet counsel must not seem to suggest anything 
to the witness. 

Then objections are frequently taken either to questions put 
by counsel or to something which the witness is endeavouring 
to say. An objection to the admissibility of any evidence must 
be taken as soon as it is tendered; no objection can be raised 
after the evidence has once been received. Such an objection 
is .usually stated in the compendious form, “ That is not 
evidence.” This may mean one or other of two very diSerent 
things: either (a) that the fact sought to be proved is irrele- 
vant to every issue in the action, or (b) that the proposed 
method is not the proper method of proving a relevant fact. 
Anything that goes to prove a material fact is relevant; every- 
thing else will be rigorously excluded. And relevant facts 
must be proved in the legitimate way; a fact may be most 
material, still that is no reason why you should be allowed to 
prove it by hearsay evidence. Counsel examining in chief must 
keei^ rigidly to what is relevant, and be prepared to prove all 
relevant facts by admissible evidence. 

And he must not ask leading questions. A leading question 
is one which suggests to the witness “the answer which it is 
desired he should give to it. Counsel may not, therefore, put 
such a question to his own witness, unless it is merely intro- 
ductory, or relates to matters as to which there is no dispute. 
In most cases, however, it is necessary to prove a certain 
number ,of uncontested facts, in order that judge and jury may 
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or if he has already put in any document, he addresses the jury 
at the conclusion of the plaintiff’s case, opening the defence. 
He .then calls his A^itnesses, each of whom may be examined, 
cross-examined, and re-examined, and he usually makes a 
second speech for the defendant, ar the conclusion of which 
the leading counsel for the plaintiff replies on the whole case 
This disadvantage necessarily attends calling witnesses for the 
defendant; at gives the plaintiff the last word with the jury, 
and in a doubtful case the reply of an able advocate frequently 
determines the result of the action. But, on the other hand, 
the jury like to see the defendant in the box, and to learn 
from his own lips his reasons for his con,duct If there are 
two defendants, of whom one calls evidence material to the 
defence of both, and the other calls no evidence at all, the latter 
has apparently a right of reply after the plaintiff’s counsel has 
addressed the jury {Ryland v Jackson and Brodte, 18 Times 
L B 574, Medley v London United Trams, 26 Times 
L. E. 315 ) When the speeches of counsel are happily over, 
the learned judge sums up the whole case to the j*ury, and 
then follow verdict and judgment 

Examination of Witnesses in Chief 

The witnesses now are always examined viva voce and in 
open Court, unless all parties have agreed in v^riting, or a 
Master has for sufScient reason ordered, that their evidence shall 
be taken on aflS-davit. (Order XXXVII. r 1.) Any witness 
who has been subpoenaed to attend the trial may refuse to 
give any evidence unless he is first paid his proper expenses 
for attending This is so even though the witness has been 
sworn (In re Working Men's Mutual Society, 21 Oh. D. 
831.) 

The success of ^ case depends largely on how the witnesses 
are handled The timid witness must be encouraged, the 
talkative witness repressed, the witness who is too strong a 
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No 80 

Goods Sold and Delivered — Inferior Quality 

1 The plaintiffs never delivered to the defendant any hides of 
the quality and substance ordered 

2 The plaintiffs tendered to the defendant other Judes of a 
much lighter and inferior quality, these the defendant refused to 
accept, and returned the same to the plaintiffs 

3 The defendant has already paid to the plaintiffs’ solicitojj the 

sum of 27 Z in pursuance of an order made by Master 

under Order XIV. The defendant, while denying all hability to 
the plaintiffs, now appropriates this sum towards the payment of 
the first item indorsed on the plaintiffs’ writ, he brings into 
Court the further sum of 23Z , and says that tliese two sums, taken 
together, are sufficient to satisfy the plaintiffs’ claim in respect 
of that item 


^ No 81 

Goods Sold and Delivered — ^Account Stated — Set-ofjf 

1 The defendant admits that the goods mentioned in the plain- 
tiff’s particulars were sold and delivered to him, and that on 
April 4th, 1911, he owed the plaintiff the full amount claimed on 
the writ (69Z 4s 8d ) m respect of them 

2 Prior to that date, the defendant had sold and delivered to 
the plaintiff’ certain goods (of which the following are the par- 
ticulars), and the plaintiff owed the defendant the sum of 
37Z 185 3d in respect of these goods 


Particulars 

1909 — March 31st — 31 loaves 
,, April 30th— 30 ,, 

i&c Ac - . - - 


s, d. 
0 7 9 
0 7 6 


18 3 

3 On April 4th, 1911, the plaintiff and defendant met at the 
plaintiff’s house and agreed' the figures on eithei^side, and stated an 
account between them And it was then found that there was a 
balance of 31Z 6s 5d, due from the defendant to the plaintiff, 
which amount the defendant then and there paid to the plaintiff, 
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wlieii in the box, by looking at any entry or memorandum 
■which ho himself wrote or dictated very shortly after the 
event which it records, or even at an entry made by some one 
else, but which he saw and read and approved aa correct 
very shortly after the event It does not matter that the 
d,ocument is not evidence for either party, or even that it 
should be and is not stamped {Mcticghcm v. Suhhard, 8 
"b. & C. ,14, Birchall y, Bidlough, (1896) 1 Q. B. 325 ) The 
witness should not read it aloud to the jury (unless the other 
side consent) he should merely refer to it to refresh his 
memory And he must have in Court the original entry, and 
not a fair copy of it. {Burton v. Plummer, 2 A, cSi E 343.) 
Counsel on the other side is entitled to look at any document 
by which the witness has refreshed his memory and to cross- 
examine him on it, and he may, if he thinks fit, put it in 
evidence 


Cross-examination . 

Counsel, when cross-examining, has a much freer hand than 
when examining in chief. He may ask leading questions to his 
heart’s content. And he need not confine his questions to the 
facts in issue; he may branch out into many collateral matters; 
he may attack the character and impugn the credit of the 
witness to any extent which his instructions justify. But he 
should use this Lberty guardedly 

This much counsel is bound to do, when cioss-examimng 
he must put ,to each of his opponent’s witnesses, in turn, so 
much of his own case as concerns that particular witness or in 
which that witness had any share. Thus, if the plaintiff has 
-deposed to a conversation with the defendant, it is the duty of 
the counsel for the defendant to indicate by his cross-examina- 
tion how much of the plaintiff’s version of the conversation he 
accepts, and how much he disputes, and to suggest what the 
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understand the position of the parties and the ciroumstancses 
surrounding the case* As to these matters, leading questions 
are often put with the per mis sion of counsel on the other side. 
Leading questions may also be put to contradict evidence 
already given by a witness on the other side; e ^ , if the 
plaintiff has sworn that the defendant said, “ The goods need 
not all be equal to sample/’ the defendant can, and should,^ 
be asked, “Did you ever say to the plaintiff that the goods 
need not aU be equal to sample, or any words to that effect^” 

A party may not attack the character of a witness whom he 
has called himself, or call evidence to contradict him, except 
where he was compelled by the law to call that particular 
witness, e gr , if he were the attesting witness to a will. For 
by voluntarily placing him before the Court to give evidence 
the party represents to the judge and j'ury that the witness is- 
worthy of belief. Sometimes, however, the judge will allow an 
adverse witness to be treated as hostile, that is, to be treated as 
though he had been called by the other side, and then he may 
be cross-examined and contradicted. He may be asked leadings 
questions; he can also be asked as to any previous statement 
made by him (such as a signed proof of his evidence), and 
after his attention has been called to the particular portions 
which are inconsistent with his present evidence, such state- 
ment, if in writmg, may be put in evidence to contradict him. 
(0, L P. Act, 1854 (17 & 18 Viot. c. 125), ss. 23, 24 ) But 
the judge will not allow counsel to treat a witness as hostile 
merely because the evidence he is giving is unfavourable to the 
party who called him. Such permission will only be given 
where the witness shows a decided bias against that party, and 
a reluctance to state anything that tells in his favour. 
{Greenough v. 'Eccles, 5 0. B. H. S. 786.) 

A witness should always state what happened according to 
his own personal recollection, and not according to what he has 
since been told. But he is allowed to refresh his memory, 
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defendant’s veision ^vill be. If he ask no question as to it, he 
will be taken to accept the plaintiff’s account in its entirety 

But in all other matters it is often safer to ask too little than 
too much. It IS quite unnecessary to take the witness through 
the whole of the story which he has already given in chief 
the usual result of doing so is that the witness merely 
repeats his former evidence with greater emphasis and clearness 
and brings out many minor incidents and considerations which 
corroborate his tale. 

Moreover, reckless cross-examination often lets m awkward 
pieces of evidence which hitherto were not admissible. Thus, 
if you ask a witness whether he did not meet Mr. X. at Ilminster 
Fan last September, and wheiher Mr X. did not then tell him 
so and so, your opponent, in reply, will be able to ask the 
witness what Mr. X. really did say to him on that occasion, 
although this was not admissible m chief, because your client 
was not present at the conversation. Again, if one entry in a 
book is tendered in evidence or is used by a witness to refresh 
his memory, and you take the book and turn over the leaves 
and cross-examine m to other entries which you find there, 
you make such other entries evidence, and pait of your case 
{Gregory v. Tavernor, 6 C & P. at p. 281.) 

Witnesses may be cross-examined not only as to the facts of 
the case but also “ to credit,” that is, as to matters not material 
to the issue, wuth the view of impugning their credit and thus 
shaking their whole testimony But, in order to prevent the 
case from thus branching out into all manner of irrelevant 
issues, it is wisely provided that on such matters the answer of 
the witness must be accepted as final, no evidence can be called 
to contradict it There is an important exception. A witness 
can alw^ays be asked whether he has not been convicted of a 
crime, and if he either denies the fact, or refuses to answer, 
the opposite party may prove* such conviction, however irrele- 


The ligTit method of proving a conviction is stated aniCj p. 301. 
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vant to the issue the fact of such conviction may he. (28 Viet, 
c. 18, s. 6.) 

If the witness has made in chief a statement material to 
the issue which is inconsistent with a former statement made 
by him in writing, the latter statement may he used to con^ 
tradict him. But before this can be done he must be asked 
jm cross-examination whether he has not made such a statement, 
and his attention must be called to the circumstance under 
which it was made. Should he still deny that he ever made 
such a statement the original must be shown to him, and his 
attention called to those parts of it which are to be used for 
the purpose of contradioting him. (28 Viet. c. 18, s. 5.) 

There are some questions, moreover, which a witness will 
not be compelled to answer, either in cross-examination or in 
chief: — 

(i.) He may refuse to answer any question which tends, 
directly or indirectly, to show that he has com- 
mitted a crime, even though there is not in reality 
the faintest prospect of any criminal proceedings 
being taken against him. 

(ii.) No witness in any proceeding instituted in conse- 
quence of adultery, whether a party to the suit or 
not, is bound to answer any question tending to 
show that he or she has been guilty of adultery, 
unless such witness shall have already given evi- 
dence in the same proceeding in disproof of his 
or her alleged adultery (32 & 33 Viet. c. 68, s. 3), 
as explained in Evans v. Evans (No. 2), (1904) 
P.378. 

(iii.) Neither husband nor wife can be compelled at any 
time to disclose communications which have passed 
between them during their married life. (16 & 17 
Viet. 0 . 83, s. 3.) 

(iv.) No barrister or solicitor may, unless his client con- 
sents, disclose , any fact which his client communi- 
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Gated to him in his professional capacity, or the 
professional advice he gave his client — nor can the 
client be compelled to make any such disclosure — 
so long as such communication was not made, nor 
such advice given, in furtherance of any criminal 
or fraudulent purpose. (Williams v Quebrada^ 
(1895) 2 Ch. 751 ) 

(v ) No 3 udge, and no juryman, can be compelled to 
give evidence as to anything which came to his 
knowledge in such capacity. No member of the 
Privy Council may disclose what occurred in the 
Council No member of either House of Parlia- 
ment can be compelled to state what took place in 
the House, without the leave of the House. No 
servant of the State can be compelled to disclose 
any official communication made to him by any 
other State .official, whether superior or inferior, 
unless the head of his department permits him so 
to do. 


Re-examination 

The object of re-examination is merely to give the witness 
an opportunity of explaining any seeming inconsistency in his 
answers, and of stating the whole truth as to any matter which 
was touched on, but not fully dealt with, in cross-examination. 
Counsel, when re-examining, can ask no question that does not 
arise out of the cross-examination, except by consent; he has 
no more right to ask his own witness leading questions at this 
stage than at any other; and it is a mere waste of time to ask 
over again questions already put in chief. 

When counsel have finished with the witness, the judge often 
asks him a few questions. Neither counsel has any right to 
re-examine the witness on the answers which he has given to 
the judge; but he may ask the judge to put another question 
to the witness to make those answers clear. After a witness 
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has onco left the box, he cannot be recalled, except by the leave 
of the judge, and counsel, when asking leave, is expected to 
indicate the matters on which he desu'es him to give further 
evidence If the judge consents, and the witness is recalled, 
the counsel recalling him will be confined to the matters so- 
indicated, but his .opponent may, apparently, cross-examine 
him on any subject But the judge has no power lo call and 
examine a witness who has not been called by either party, 
unless both parties consent or acquiesce in his doing so (In 
re Enoch and Zayetzky, Bock S Co' 's Arbitration, (1910 j 1 
K B 327 ) If he does so, neither party has a right to cross- 
examine that witness without the leave of the judge But 
such leave wull always be granted if the evidence of the witness 
called by the judge is adverse to either party. (Coulson v. 
Dtshoyoiigh, (1894) 2 Q B 316 ) 

Documents 

The original document itself must be produced at the trial, 
if it be possible to obtain it And if the plaintiff puts it in, the 
defendant is entitled to have the whole of it read as part of the 
plaintiff’s case If the original be not produced, it must be- 
satjsfactorily accounted for, and its loss or destruction clearly 
proved. But where a large number of copies are printed from 
the same type, or lithographed at the same time by the same 
process, none of them are copies in the legal sense of the word. 
They arc all counterpart originals, and each is primary evidence 
of the contents of the rest 

If a person is only called to produce a document, and is not 
sworn or asked any question in chief, the other side has no 
right to cross-examine him, sometimes he is called on to pro- 
duce a document while some other witness is in the box, and 
is himself called as a witness at a later period of the case. 
A party who has been served with notice to produce is not 
bound to comply with it, when the other side calls for a docu- 
ment, his counsel may say, “I do not produce it.” Counsel 
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must not say more, for he is not entitled to give evidence, his 
watnesses must subsequently explain why it is not produced, 
e g , that it has been lost or destroyed. 

If the original be produced, a dispute may arise as to who 
wrote it; and it may be necessary to call witnesses to prove 
the handwriting Anyone w^ho has ever seen A. write (even 
though only once) can be called to prove his handwriting So 
can anyone who has corresponded wuth A , or seen letters w^hicl? 
have arrived in answer to letters addressed to A. Thus, a 
clerk in a merchant’s oflice, who has corresponded with A on 
his master’s behalf, may be called to prove 'his handwriting, 
though he has never seen A wirite (Cf B. v Ttirner, (1910) 
1KB at pp 357, 358.) The usual course is for the counsel 
who tenders the document merely to ask the witness, '' Do you 
know Mr A ’s handwriting?” leaving it to his opponent to 
cross-examine as to the extent of the witness’s acquaintance. 
Such cross-examination will only w^eaken the force of his evi- 
dence, not destroy its admissibility. Lastly, by sect. 27 of 
the Common Law Procedure Act, 1854, “ comparison of a dis- 
puted writing with ,any writing proved to the satisfaction of 
the judge to be genuine, shall be permitted to be made by 
the witnesses, and such writings, and the evidence of wutnessos 
respecting the same, may 'be submitted to the Court and jury 
as evidence of the genuineness or otherwise of the writing in' 
dispute ” It may be necessary to call some expert in hand- 
writing But the jury generally receive the evidence of ex- 
perts With caution, so it is well to back it up with evidence 
of witnesses who have seen the person write. If the sugges- 
tion is that the document was written by either party to the 
suit, and he is present in Court, he may, it seems, be then and 
there required to write something w’'hich the Court and jury- 
may compare with the document in dispute {Doe d Devine 
V. Wilson, 10 Moo P C^ at p 530.) 

Sometimes, however, when a document is tendered in evi- 
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dence, the officer of the Court takes the objection that it 
ought to be, and is not, stamped Counsel never take a stamp 
objection Some documents, such as most bills of exchange 
and promissory notes, cannot be stamped after they are issued; 
and in such cases the objection is fatal; no copy can be put 
in, even by consent, after it is known to the Court that the 
original is unstamped. If, however, the document is one 
which can by law be stamped after its issue or execution, the 
objection can be removed by paying the officer the amount 
of the stamp duty and a penalty; or, if the document be 
insuflfieiently stamped, the amount of the deficiency and a 
penalty If there is any question as to the necessity for a 
stamp, ,or as to its proper amount, the judge decides it then 
and there, if he admits the document, his decision is final, 
and no new trial will be granted, if he subsequently proves to 
have been wrong. (Order XXXIX. r. 8.) 

Sometimes a graver .difficulty is experienced in putting in 
evidence some official document, e g , a, letter or memorial sent 
to a Secretary of State or to some government department. An 
objection is often taken that the production of such documents 
IS against public policy If this objection is duly raised by the 
proper jofficer, whether he be a party to the action or not, the 
document cannot be read, nor can any other evidence be given 
of its contents. If the original is privileged from production 
on the ground of public policy, the same public policy requires 
that no secondary evidence of it shall be given {Home v. 
Bentinck, 2 Brod & B 130, Dawkins v. Lord Rokeby, L, E. 
8 Q B 255 ) The objection must be taken by the head of 
the public department of State, who is alone able to judge 
whether the production of the document will or will not be 
injurious to the public service, it is not for the judge at the 
trial to decide that question {Beatson v Skene^ 5 H, & N. 
838; Kain v. Farrer, 37 L, T. at p, 470.) But as a rule the 
judge does not trouble the head of the department to attend 
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in Court in person, provided a representative from the office 
attends on his behalf and satisfies the judge that the mind 
of the responsible head of the department has been brought 
to bear on the question, and that he has decided that the pro- 
duction of the document would be injurious to the public 
service (See In re Joseph Hargreaves, Ltd , (1900) 1 Ch 
347.) 


Secondary Evidence 

If tho original document has been lost or destroyed, 
secondary evidence may be given of its contents. But its loss 
or destruction must first be clearly proved. It is not enough 
for a witness to say it is lost; he must prove that he has made 
a real search for it, before he will be allowed to put in a copy 
or state his recollection of its contents If he seeks to put in 
a copy, he must prove that it is a correct copy. Strictly, the 
man who made that copy should be called to prove its correct- 
ness. But counsel will generally consent to a copy of any 
letter being read when it is common ground that such a letter 
was in fact written and received. Where words are written, 
or a paper placarded, on a wall, which cannot conveniently 
be brought into Court, secondary evidence may be given of 
its contents {Per Lord Abinger in Mortimer v. M'Callan, 
6 M. & W. at p 68, 'Bruce v. Nicolopulo, 11 Ex, at p. 133; 
24 L. J. Ex atp. 324 ) 

Where, however, the document is still in existence and 
capable of being brought into Court, the party desiring to give 
secondary evidence of its contents must, in the first place, 
prove that he has done all in his power to obtain the original 
document. Thus, the plaintiff is entitled to give secondary 
evidence, if the original is in the defendant’s possession, and 
is not produced when called for, provided due notice to pro- 
duce it was served on the defendant’s solicitor a reasonable 
time before the trial; and also if the document is in the pos- 
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session of someone beyond the jurisdiction of the Court, who 
refuses to produce it on request, although informed of the 
purpose for which it is required If it be in the possession 
of a third person within jurisdiction, but a stranger to the 
cause, who refuses to produce it, although duly served with 
a subpoena duces tecum for the purpose, then the right to give 
secondary evidence of its contents appears to depend on whether 
•t-uch refusal be rightful or wrongful If it be a tcrmgful 
refusal, then, it is said, the remedy of the party is against 
the witness only (S v Llanfaethly , 2 E. & B. 940, sed 
queers.) If it be a rightful refusal, then secondary evidence 
is, as a rule, admitted, as the party has done all in his power 
to produce primary proof Even here, however, the privilege 
arising from considerations of public policy may prevent any 
evidence being given of the contents of the docomeht But 
where the privilege is only of a private character, secondary 
evidence may be given of the contents of documents privileged 
from production, e gr , of a document entrusted to a solicitor 
by his client {Calcraft v Guest, (1898) 1 Q, B. 759.) 

Rebutting Evidence 

In some oases, at the close of the defendant’s case, the 
plaintiff is allowed to call further evidence in answer to 
any affirmative icase rai^d by the defendant. Thus if the 
defendant has pleaded an excuse or justification for his con- 
duct, the plaintiff’s counsel may, if he chooses, deal with this 
defence and call evidence to rebut the justification in the first 
instance, or, if he prefers, he may confine his original case 
to proving what the defendant did, and deal with the defence 
in his reply, when he will know the strength of the defen- 
dant’s case. But the plaintiff’s counsel cannot, in the absence 
of special circumstances, call some evidence to rebut the justi- 
fication in the first instance, and more afterwards in reply, 
thus dividing his proof (Browne v Murray, By & Moo. 
254 ) 
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Nonsuit. 

trictlj, there is no longer such a thing as a nonsuit. {Fox 
St a?' Neivspaper Co., (1900) A. C. 19.) But the word is 
used to denote the act of the judge when he withdraws 
case from the jury and directs judgment to be entered 
the defendant without (or in spite of) their verdict. The 
ler time for the defendant’s counsel to submit to the^ 
^0 that there is no case for him to answer is at the close of 
plaintifi’s case. Some judges, however, decline to allow 
question to be argued at this stage of the action, unles(S 
ndant’s counsel at once announces that he intends to call 
vitnessGS. And indeed it is generally best to discuss the 
of the case after all the evidence has been given. A plain- 
should not be non-suited on his counsers opening except 
ho consent of his counsel. {Fletcher v. L. d N. W. Ry. 
(1892) 1 Q. B. 122.) Every point of law on which either 
y intends to rely must, as a rule, be raised before verdict; 
is not raised when it ought to have been rais 2 d, the party 
be deemed to have waived it. {Graham v. Mayor, Sc. of 
'dersfield, 12 Times L. B. 36; and see post, p. 330.) The 
e at the trial has full power to allow either party to alter 
mend the indorsement on his writ or any pleading or pro- 
ing on such terms as may be just (Order XXVIII. rr. 1, 
2), and to add, or strike out, or substitute, a plaintiff or 
adant. (Order XVI. r. 12.) 

Withdrawing a Juror. 

3tions are frequently compromised before the judge comes 
im up the evidence. A juror is often withdrawn, some- 
3 at the suggestion of the judge. This means that neither 
Y cares for the case to proceed. If no special terms are 
ed on, the effect of withdrawing a juror is that the action 
an end, that no fresh action can be brought for the same 

Y 
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cause of action, and that each party pays his own costs (See 
SbausB V F 7 anGis, 4 F. & F 939, 1107, Moscati v Laivson, 
7 0 c& P. 35, n ; J^orbmn v. Hilliamy L. E 5 0 P 129 ) If 
any other terms be agreed on, they should be indorsed on coun- 
sel’s briefs and each indorsement signed by the leading counsel 
on both sides Counsel has full authority to make such a 
comproroise, unless expressly forbidden to do so by his client 
"^at the time {Strauss v Francis, L E. 1 Q. B 379, Mattheivs 
V. Munster, 20 Q. B. D. 141, FleaU v Gordon Lennox, (1902) 

A. 0 465, Little v. Spreadbury, (1910) 2 K. B, 658), pro- 
vided the compromise does not include or affect matters outside 
the scope of the action. {Kempshall v. Holland, 14 E. 336.) 
The terms of such a compromise will be strictly enforced, if 
necessary, by an order of the Court. {Tardrew v. Brook, 5 

B. & Ad 880, Riley v. Byrne, Ib. 882, n But see Lewis's 

V. 45 Oh D 281.) 


Verdict- 

If, however, the progress of the trial is not arrested by 
either a nonsuit or a compromise, then, as soon as all the 
evidence has been heard, and the counsel on both sides have 
addressed the jury, the judge sums up the evidence. He may 
either leave the jury to return a general verdict for the 
plaintiff or for the defendant, or ask them to answer certain 
questions, in the latter case it will be for the judge to 
determine subsequently what is the legal result of their 
findings. If either party desires 'that any other question 
should be left to the jury besides those which the judge is 
proposing to leave, he should ask the judge to put that 
question also to the jury before the verdict is given (Weiser 
V. Segar, (1904) W. N. 93.) 

The jury now consider their verdict. They must determine 
all issues pf fact, and, if they are in favour of the plaintiff, 
they must also assess the damages. In arriving at the 
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amount, the jury must no^i ^ve r ^ard to any question of 
costs; tha t is Tlm^r ior_jaj.e^ And they must not 
ho informed^that ahy money has been paid into Court In 
some cases the amount to which the plaintiff is entitled 
can ho ascertained by mere arithmetic, or calculated according 
to a scale of charges or some other accepted rate or per- 
centage. The damages are then said to he liquidated o:^ 
“made clear.” When, however, the amount to he recovered 
depends on all the circumstances of the case, and on the 
conduct of the parties, or is fixed by opinion or by an estimate, 
the damages are said to be unliquidated Thus, in an action 
on a bill of exchange or a promissory note, the amount of the 
verdict, if it he for the plaintiff at all, can he reckoned before- 
hand so much for principal, so much for interest, so much 
for notarial expenses But in an action of libel, for instance, 
it is open to the jury to award the plaintiff a farthing, or forty 
shillings, or a hundred pounds, and no one can say before- 
hand what the precise figure will be. Where the d^ 
are unliquidated^ the sum^ which the jury^^awardsjto a sucgqs^sj^i^l 


plaintiff m fl. v be ei^^ier — 

(i.) ConJ te^^ 

(ii-) SsJBwaU- 

(lii.) S ubstantial; or 

(iv.) Vindictiv^ 

(i ) Contemptuous damages are awarded when the jury 
consider that the action should never have been brought. 
The defendant may have just overstepped the line, but the 
plaintiff is also somewhat to blame in the matter, or has 
rushed into litigation unnecessarily; so he only recovers a 
farthing or a shilling. 

) ^^Qminal dama ge s are awarded whereJj3Le ..a^^ a 
proper on^^^bringrWtt he plaintiff hsts ^ot suffered any 
sp^'ial damage, and does not desire to put money into his 

Y 2 
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pocket, he has established his right or cleared his character, 
and is content to accept forty shillings and his costs 

(iii ) Substanti al damages are awarded where the jury 
seriously endeavour, as men of business, to arrive at a figure 
which will fairly compensate the plaintiff for the injury which 
he has in fact sustained. 

(iv ) Vindictive or exemplary damages are awarded where 
the jury desire to mark their sense of the defendant’s conduct 
by fining him to a certain extent; they therefore punish him 
by awarding the plaintiS damages in excess of the amount 
which would be adequate compensation for the loss or injury 
which he has actually sustained The jury are only allowed 
to give such damages in actions for breach of promise of 
marriage, assault, trespass, seduction, libel, slander, false im- 
prisonment, and malicious prosecution 

Where the cause of action is continuing (as in cases of 
nuisance, non-repair, or continuing 'trespass) the jury must 
assess the damages down to the time of assessment, and 
the plaintiS can bring a second action for any subsequent 
damage, if it continues But where the cause of action 
consists of one isolated act or omission (e g , one assault, one 
libel, or one piece of negligence), the jury must assess the 
damages once for all No fresh action can as a rule be 
brought for any subsequent damage, hence, the jury must now 
take into their consideration every loss which will naturally 
result in the future from the defendant’s conduct, though they 
must not speculate on mere contingencies * 


* There is one exception to this rule In cases where special damage 
IS essential to the cause of action, it has been held that a second action 
can be brought, if fresh special damage arises from the same cause of 
action after the writ m the fiist action was issued see mite, p 222 
Hence, m such actions, the jury should confine their attention to the 
special damage which has actually happened and which is alleged 
and proved before them, and leave the future for some other jury to 
deal with. 
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and t]i€ plaintifi accepted the payment of such balance in aatisfac- 
tion and discharge of his present claim 

4 In the alternative, as to 31Z Gs 3cl , pait of the plaiiitiif’s 
claim in this action, the defendant says that before action, to wit, 
on April 4th, 1911, he satisfied and discharged the plaintiff’s 
claim by payment 

5 As to 37Z 185 3d , the lesidue of the plaintiff’s claim in this 
action, the defendant says that the plaintiff' at the commencement 
of this action was and still is indebted to the defendant to the 
amount of 37? 185 3d for goods sold and delivered, full par- 
tieulars of which are stated in paragraph 2 above, which amount 
the defendant is willing to set-off against so much of the plaintift'’s 
claim as is herein pleaded to 

No 82 

Goons Sold and Deliveeed — Not Equal to Svtmple 
{Defmce and Countercluim to No 52 ) 

1 As to 44? , part of the moneys claimed in this action, being 
the price of forty-four sacks of the barley mentioned in paragraph 3 
of the Statement of Claim, the defendants have since action jiaid 
44? to the plaintiff’s solicitors under an order made in this action 
on February 22nd, 1911 

2 As to the residue of the plaintiff’s claim in this action, the 
defendants say the said barley was sold to them by sample and 
the plaintiff warranted and undertook that the same was equal 
to sample, and was and should be properly screened and well 
managed 

3. The said barley was not equal to sample, and was not pro- 
perly screened or well managed, and thereby was and is of less 
value to the defendants. 

4 The defendants bring into Court ?,, and say that, by 

reason of the matters hereinbefore alleged, and after deducting 
the amount of the defendant’s counterclaim, the same is sufficient 
to satisfy so much of the plaintiff’s claim as is herein pleaded to 

5 And by way of set-off and counterclaim, the defendants 
repeat the allegations contained in paragraphs 2, 3, and 4, above, 

and claim alternatively ? damages for the plaintiff’s 

breaches of warranty. 

[See Precedent No 109 ] 
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of his costs If any money has been paid into Court, and is 
still in Court, it will be “ paid out to the plaintiff on his 
request, unless the Court or a judge shall otherwise order ” 
(Order XXII r 5 (b).) If the defendant is entitled to any 
costs, his counsel may apply to the judge for an order that 
such money remain in Court until after taxation as secuiuty 
for his costs. If the jury has assessed the plaintiff’s damages 
at a figure less than the amount paid into Court, the judge 
will give judgment for the defendant, and he may, if he think 
fit, order the difference to be paid out to the defendant {Gy ay 
V. Bartholomew^ (1895) 1 Q. B. 209), except where the defen- 
dant has paid money into Court with a plea under Loid 
Campbell’s Libel Act and has failed to prove the rest of the 
plea {Dunn v. Devon, dc. Newspaper Co., (1895) 1 Q. B 
211, n ; Oxley v. Wilkes, (1898) 2 Q. B. 56.) Counsel for 
the unsuccessful party, if he thinks of appealing, should also, 
at this stage, ask for a stay of exe cution , which is generally 
granted, if at all, on the terms fKat he must bring a sum of 
money into Court and give notice of appeal within so many 
days. 

A judgment finally disposes of all controversy as to any of 
the matters in issue in the action. The rights of the parties 
as to any such matter depend in future wholly on the 
judgment. As long as that judgment stands, none of the 
issues raised in the action can be re-tried. The original 
cause of action is gone — transit in rem judioatam — ^it is 
merged in the judgment debt. This result is peculiar to a 
judgment, a mere stay of proceedings, or the acceptance of 
money paid into Court, has not the same effect {Coote v. 
Ford, (1899) 2 Ch. 93.) 
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Judgment. 

As aoo n as the verdict;, be it general or special, has been 
returned, it is the Jaity of the counsel for the successful party 
to ask for ju^ment. Sometimes, if there are important 
legal questions raised, the judge does not give judgment at 
once, but reserves the matter for “further consideration,” as 
it is called This is really a motion for judgment, and it 
must be heard and determined, if possible, by the judge who 
tried the case (Jud. Act, 1890, s. 2.) As a rule, however, 
the judge gives judgment then and there, according to the 
findings of the jury. Where distinct issues are separately left 
to the jury, the judge may accept their verdict on those issues 
on which they agree, and discharge them on others on which 
they cannot agree {Marsh v. Isaacs, 45 L J. 0 P. 505, 
and see Nevill v Fine Arts Insurance Go , (1895) 2 Q. B. 
at p 158 ) In either c^e the^ j[udgi penh.j mj^ 
withi n fourteen days (Order LXII i 14a ) 

But the duties of counsel are not yet over. hTow is the tim e 
to ask for any special costs, such as the costs of a special jury, 
of a commission to take ^videncejabxoad^f ^ho^ copies 

of any document, or any costs reserved to be disposed of at 
tKe~trial {British Provident Association v Bywatet, (1897) 
2 6h. 531, How V. Winterton, 91 L. T. 763.) The party who 
has incurred these costs will have to bear t hem, unless^ before 
.ludgment is en tered, tie o btains an order Jor,|:heM:.a]Ja3gange 
on taxation If the case was tried by judge alone, the counsel 
for the successful party must also ask for the general costs 
of the action If it was tried by a judge with a jury, he 
must consider whether any special order or certificate from the 
judge is necessary to entitle him to such costs. (See post, 
pp. 350, 355, 358.) If the judgment carries costs as it stands, 
he should say nothing, and leave it to his opponent to try and 
discover some “ good cause ” for depriving the successful party 
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APPEALS 

Every motion for a new trial, or to set aside a verdiot, 
finding, or judgment, is heard and determined by the Court 
of Appeal,* which can now sit in three divisions (2 Edw. VII 
0 . 31). Any party who is dissatisfied with the verdict of the 
jury or with the finding of the judge on any issue of fact, 
may apply for a new trial, or to have the judgment entered set 
aside and some other judgment entered instead; or, if he is 
satisfied with the finding of the jury upon the questions 
submitted to them, he may complain that other questions 
ought to have been left to them, or that their verdict has not 
been properly entered, or that, upon their findings, the judg- 


* There is one exception A motion to set aside the judgment of a 
referee, or to leview has findingb, or for a new trial of an action tried by a 
referee must still be made to a Divisional Court, and not to the Court of 
Appeal. (Order XL r 6; Forrests 76L. T 500, Wynne-FmcJiY* 

ChaytoT, (1903) 2 Ch 475 ) The word “referee” mcludes a Master to 
whom an action is lef erred by consent under Order XIV. r 7 [Fraser v. 
Fraser, (1905) 1 KB 36S ) The notice of motion must be given within 
the tune prescribed by Older XXXIX r 4 But an apphcation for a 
new trial alter damages have been assessed by a jury before an under- 
shen:ff must be made to the Court of Appeal. [Radam, etc Co , Ltd, v. 
Leather, (1892) 1 Q B 85 ) Appeals from all mfeiioi Courts are still 
heard by a Divisional Court (Jud. Act, 1873, s. 45, Jud Act, ]b94, s. 1, 
sub -s (5); Da'ilow Y Shiittleivorth, 1 K. B 721), except appeals 

on questions of law under the Agricultuial Holdings Act, 1908, and under 
Schedule II. of the Workmen’s Compensation Act, 1906 (Order LVIII. 
1 . 20), and appeals fiom the Liverpool Court of Passage [Aoiderson v. Dean, 
(1894) 2 Q B 222 , Coates y, Moore, (1903) 2 KB 140), all of which go 
direct to the Court of Appeal 
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ment entered is wrong In any case his application must be 
either for a new trial or for judgment He generally asks for 
both But whatever the terms of his notice of motion may be, 
the Court of Appeal can always, if it thinks fit, either grant a 
new trial, or order judgment to be entered as justice may 
require. (Order XXXIX. r 1a, Order LVIII r. 5, Allcoc\ 
V Hall, (1891) 1 Q B 444, Ibo Sy'ndieate, Ltd v Wylei , 
"31 W E 320, 87 L T 83.) 

The Court of Appeal has, over any action or matter brought 
before it on appeal, all the powers, authority and jurisdiction 
of tho High Court (Jud Act, 1873, s 19 ) It can order 
the appellant to give security for the costs of the appeal. 
{Wightwick v. Pope, (1902) 2 K B 99.) It can amend the 
pleadings, enlarge time, receive fresh evidence, draw inferences 
of fact (Order LVIII. r 4, Order XXXIX r 1a), direct 
issues to be tried, or accounts and inquiries to be taken or 
made (Order XL r 10), and generally it has power to give 
any judgment and make any order which ought to have been 
made, and to make such further or other order as the case may 
require (Order LVIII r 4 ) If there was any miscarriage 
of justice at the trial below, the Court of Appeal may grant 
a new trial as to so much of the matter as the miscarriage 
aSects, without interfering with the decision on any other 
question (Order XXXIX r 7, Marshy, Isaacs, 45 L. J, C P 
605 ) So, too, the Court may grant a new trial as against one 
defendant without granting it as to all, though the notice of 
I motion must, as a rule, be served on all defendants. 

Notice of Motion 

Every appeal from a final judgment or order, except by 
consent of all parties, must be heard by not less than three 
judges of the Court of Appeal (Jud Act, 1875, s. 12; 1899, 

^ 8. 1.) The application is by motion, of which due notice must 
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be given to all parties directly affected by the appeal fourteen 
days at least before the application is made to the Court. If 
the action was tried by a jury and the notice of motion asks for 
a new trial, it must be served within ten days after the trial, 
or further consideration (Order XXXIX r 4, Karno v. 
Spratt, (1909) W -N 251 ) If the action was tried by a jury, 
but the notice of motion does not ask for a new trial, or if the 
action was tried without a jury, it must be served within three 
months from the time when judgment in the action is s gned, 
entered, or otherwise perfected, or in the case of the refusal 
of an application, from the date of such refusal (Order LVIII 
r 15 ) Vacation time is not reckoned in computing the time 
for serving the notice of motion. (Order XXXIX r 4 ) The 
Court may direct that the motion be served on other persons 
who have not been served by the appellant (Order LVIII 
r 2 ) Any party served with notice of an appeal is primd 
facie entitled to attend the hearing, and, if the appeal fails, 
to be paid his costs, but not where his attendance is obviously 
unnecessary and useless {Ex pcate Webster, 22 Ch D 136, 
In re Neiv Callao, Ib 484 ) 

The notice must state the grounds of the application, and 
whether all or part only of the findings is complained of 
(Order XXXIX. r 3 ) It is not enough for the appellant 
merely to say that he comj)lains of “ misdirection”, the notice 
must state how and in what manner the jury were misdirected 
(Pfe'iffe? V Midland By. Co , 18 Q. B. D. 243, Murfett v 
Smith, 12 P D 116 ) If a respondent desires to contend on 
the hearing of the appeal that the decision of the Court below 
should bo varied, he should, before the hearing, give notice of 
his intention to the appellant, if he does not, the Court may 
adjourn the appeal or make a special order as to costs (Order 
LVIII. pr. 6,7.) 
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Questions of Law and of Fact. 

An appeal on a matter of law has, as a rule, a greater chance 
of success than an appeal on any question of fact. If matters 
of fact only are involved, the 3 udges of the Court of Appeal 
are naturally very reluctant to disturb the finding of the 3udge 
m* jury below, who saw the witnesses, and had the opportunity 
of judging of their demeanour in the box Where the action 
was tried by a judge without a jury, the Court of Appeal will 
start with the presumption that the decision of the Court below 
on the facts was right, and that presumption must be displaced 
by the appellant If he satisfactorily makes out that the 
judge below was wrong, the decision will be reversed, if the 
matter is left in doubt, the Court of Appeal will not alter the 
decision of the Court below. {Colonial Securities Trust Co. 
V. Massey, (1896) 1 Q. B 38; Coghlany Cumberland, (1898) 
1 Ch 704.) And where the action was tried by a judge with 
a jury, it is still more difficult to disturb an adverse finding of 
fact. If there was any evidence to go to the jury on that 
issue, the Court will not, as a rule, set aside the finding, 
unless it be such as twelve reasonable men could not honestly 
have found on the evidence before them Where there is con- 
flicting testimony, it is for the jury, not the Court, to decide 
{Metropolitan By Co. v Wright, 11 App. Cas. 152; Spencer 
V. 13 Times L. E 174:; Jones v Spencer, 77 L.T. 636.) 
Hence it is generally safer to rely on a point of law But 
it must be a point of law which was raised at the trial below, 
unless the appellant was taken by surprise or there are other 
special circumstances which excuse the omission {Clouston 
V Coiry, (1906) A. C 122, Norwich Corporation v. Normch 
Tramioays, (1906) 2 K B. 119 ) If either party at the trial 
deliberately elects to fight one question only, on which he is 
beaten, he cannot afterwards on appeal raise another question, 
although that question was at the trial open to him on the 
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pleadings and on the evidence {Martin r Ot N- My Co , 
16 C .B 179, Browne v Dunn^ 6 E 67; Gloucester Union v 
Gloucester Inclustrml Society^ 5 L. G. E. 493 ) But it la 
the duty of every Court to prevent any abuse of its process; 
hence the Court .may at any stage of the proceeding raise of 
its own motion the question of the illegality of the contract 
sued on, although the point had not been raised in the argu- 
ment before at {Connolly v Consumers' Cordage Co , 89 
L. T. 347, Luclcett v Wood, 24 Times L E. 617 ) The 
judge’s note is decisive as to the evidence taken in the Court 
below, but either party may read a shorthand writer’s note 
to supplement, though not to overrule, the judge’s note. 
{Laming v Gee, 28 W E. 217; 41 L T 744.) A copy 
should bo made of every document that is really material for 
the use of each of the Lords Justices who hear the appeal. 


New Trial 

A motion for a new trial may be made on any of the fol- 
lowing grounds — 

(i.) That the judge misdirected the jury, 

(ii ) That the judge wrongly received or wrongly re- 
jected evidence, 

(ill ) That there was no evidence to go to the jury, 

(iv ) That the verdict is against the weight of evidence; 
(v.) That fresh evidence has been newly discovered; 

(vi ) Surprise; 

(vii.) That the jury misbehaved; 

(viii ) That the damages are excessive or inadequate 

(i.) and (ii.) A new trial will not be granted on the ground 
of misdirection, or improper admission or rejection of evidence,, 
if the respondent can satisfy the Court that no substantial 
wrong or miscarriage , has been thereby occasioned (Order 
XXXIX. r 6; Anthony v, Ralstead, 37 L T. 433, Bray v. 
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Ford, (1896) A C 44, Tail v. Beggs, (1905j 2 Ir. R. ^25 ) 
Tho Court will not grant a new trial if it is satisfied that the 
3 ury, if rightly directed, would still have returned the same 
verdict (Per Lord Esher, M E , in Merivale v Carson, 20 
Q B D ^at p 281 ) 

^ (lii ) and (iv ) That there was no evidence to go to the 
jury on a particular issue is an ob 3 ection in point of law, it 
means that there was no evidence worthy of being considered 
by tho jury, in the technical language of the Courts, there 
must be more than a mere scintilla of evidence On the other 
hand the objection that the verdict is against th e weight o f 
the evidence raises a question of fact The judge and jury 
Felow who saw the witnesses and heard them cross-examined 
arc the best judges of the weight of their evidence It does 
not matter how many witnesses swore one way, and how few 
tho other Where there is any evidence on both sides proper 
to bo submitted to a jury, their verdict once found must stand. 
{Commissioner for Railways v Bi'own, 13 App Cas. 133.) 
In the absence of any misdirection, the Court will not interfere 
to set aside a verdict or grant a new trial on the ground that 
the verdict was against the weight of evidence, unless the verdict 
was one which no reasonable men could have found (Weloster 
V Fnedeberg, 17 Q B D. 736, Australian Newspaper Co , 
Limited v. Bennett, (1894) A. C. 284; Cox v. English, dc. 
BanTc, (1905) A C. 168.) . ‘'The verdict ought not to be 
disturbed unless it was one which a jury, viewing the whole 
of the evidence reasonably, could not properly find.’’ {Per 
Lord Herschell, L. C , in Metropolitan Ry. Co. v Wright, 
11 App Cas. at p. 154.) “If reasonable men might find 
tho verdict which has been found, I think no Court has juris- 
diction to disturb a decision of fact which the law has con- 
fided to juries, not to judges ” {Per Lord Halsbury, 11 
App Cas at p, 156. But see the judgments of Lopes, L. J., 
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in Spencer v Jones^ 13 Times L. R 174, and of the House 
of Lords in Jones v Spencer^ 77 L T 536 ) 

(v ) A new trial will only be grant^ upon the g^und that 
.fresh evid ence has been discovered, when it could not with 
reasonable diligence have been discovered before the trial, and 
further, when it is so conclusive as to make it practically 
certain that the verdict would have been different, if it ha<r 
been adduced {Phosphate Sewage Company v. Molleson, 4 
App Cas 801, Youngs KershofWy 81 L. T. 531, Turnbull dr 
Co V Duval, (1902) A C. 429 ) 

(vi.) “Surprise” is the term used to cover cases in which 
either p arty has been prevented fro m having a fair t rial 
through no fault pf his own: e g , ii the case be une^ectec^ 
called on when he was reasonably absent; if his opponent 
misled him as to time or place of trial, or played any other 
fraudulent trick on him, if the case took a wholly unexpected 
turn which could not reasonably have been anticipated; or if 
a material witness was kept away by his opponent. Whenever 
a new trial is moved for on the ground of surprise, there must 
be an affidavit setting out the facts “ Surprise is a matter 
extrinsic to the record and the judge’s notes, and consequently 
can only be made to appear by affidavit ” {Per Maule, J , in 
EoareY. Silverlock (No. 2), 9 C. B. 22.) 

(vii ) The misconduct of the j ury or of an officer of the Oou rt 
is gro und for a new trial, if it really prevented either party 
haying a fair tri al A new trial will not be granted merely 
on the ground that the j'ury expressed an opinion during the 
judge’s summing-up inconsistent with their subsequent verdict 
{Napier v. Daniel, 3 Bing N C. 77); nor on the ground that 
either judge or jury prematurely expressed a strong opinion 
as to the case either way {Lloyd v. Jones, 7 B. & S. 475 ) 
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It would be otherwise i£ a juror before being sworn had 
expressed a determination to give his verdict a certain way 
{Bamadge v Byan, 9 Bmg 333, Alliim v Boidtbee, 9 Ex 
738, 23 L J Ex. 208), or if the jury arrived at their verdict 
by drawing lots, or in any other way made an improper com- 
promise without really trying the issues submitted to them 
{Falvey v. Stanfoyd, L R 10 Q B 54), or if handbills 
abusing the plaintiff were distributed in Court, and shown to 
tho jury on the day of trial {Coster v Meiest, 3 B & B. 
272 ) 

(viii ) Where the damages claimed are unliquid ated, the 
Court seldom grants a new trial on the ground that the amount 
awarded by the jury is either too small or too great “The 
assessment of damages is peculiaily the province of the jury.” 
(Davis V Shepstone, 11 A-p^ Cas at p. 191.) The Court will 
not grant a new trial on the ground of excessive damages, 
unless they think that, having regard to all the circumstances 
of the case, the damages are so large that no jury could 
reasonably have given them. (Praed v Giaham, 24 Q B. D. 
1 63 ) But a new trial will be granted if the Court comes to the 
conclusion that the jury applied a wrong measure of damages 
or must have taken into consideration matters which they ought 
not to have considered (Johnston'^ Ot W By Co., (1904) 
2 K. B. 250.) The Court of Appeal on an application for a 
I new trial has no power, without the consent of both parties, to 
I alter tho amount of damages awarded by the jury. (yVatt v 
Watt, (1905) A C. 115, overruling Belt v. Lawes, 12 Q B. D. 
356; and Qatty v. Farquharson^ 9 Times L. R, 693.) 

Still rarer are the cases in which a new trial has been 
granted on the ground that the amount of the verdict is too 
small. The rule is that where there has been no misconduct 
on the part of the jury, no error in the calculation of figures, 
and no mistake in law on the part of the judge, a new trial 
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will not be granted {Rendall v Hayward, 5 Bing N. C 
424/ Fo^sdiJce v. Stone, L B 3 C. P. 607.) But a new trial 
will be granted if it can be shown that the jury wholly omitted 
to consider some substantial element of damage which they 
ought to have taken into their consideration. (Phillips v. 
L cf: S W Ry. (7o , 5 Q B D. 78; Johnston v Gt W. Ry 
Co., (1904)2 K B. 250.) 


Appeal as to Costs. 

By sect 49 of the Judicature Act, 1873, no order made by 
the High Court of Justice or any judge thereof, by the consent 
of parties, or as to costs only,'*^ when such costs are by law left to 
the discretion of the Court or that judge, shall be subject to any 
-appeal, except by leave of the Court or judge making such order 

But it often happens that a decision which in form affects costs 
only is really a decision on the merits of the case, or involves the 
decision of some matter of principle, or implies that one of the 
parties has been guilty of misconduct In these cases an appeal is 
allowed, e y., where a trustee (Cotterell v. Stratton, LBS Ch 
295; In re Isaac, (1897) 1 Ch 251), or an executor (Farrow v 
Austin, 18 Ch, D, 58), or a mortgagee (In re Beddoe, (1893) 1 Ch. 
p. 555), or an oflS.cial liquidator (/w re Silver Valley Mines, 21 Ch D. 
381) is refused costs. So wheie a sohcitor is ordered to pay costs 
personally (In re Bradford, 15 Q B. D. 635.) Where the 
judge’s jurisdiction over costs depends upon the existence of some 
breach of an injunction or misconduct, it seems to me that an 
appeal Les against his findmg that there has been a breach of the 
injunction or misconduct, even although he only inflicts costs 
•Such a case is not, I think, within Order LXV. r. 1. It leally is 
an appeal against the finding, by means of which the judge clothes 


* The lule that no appeal is allowed as to costs only does not apply to 
an appeal from a Master to a judge at Chambers in the Bing’s Bench 
Division [Foster v Edioards, 48 L J. Q. B. 767 ; post, p. 36o,) No 
appeal hes from the decision of an official referee as to costs, when the 
whole action has been referred to him, except by his leave [Minister <& 
Po, V. Apperly, (1902) 1 El B 643 , 86 L T, 625 ) 
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himself with, the jurisdiction to inflict costs (^Pe7' Bowen, L. J ^ 
in Stevens v Metropolitan District Ry, Co , 29 Ch D at p 73 ) 
Thus, where at the trial the judge simply ordered the successful 
defendant to pay the costs of the action, an appeal lay , for such 
an order could not have been made without in effect deciding that 
the plainti:ff had a good cause of action, and that was therefore the 
real question involved in the appeal. (^DicLs v Icates^ 18 Ch D 
76 ) So, if a judge who has tried an action in the King’s Bench 
Bi-vision with a jury makes a special order under Order LXY r. 1, 
depriving the successful party of costs, an appeal lies on the question 
whether any “ good cause ” existed enabling him to make such an 
order. For this is not an appeal as to costs, but as to the jurisdiction 
of the judge to make any order at all affecting the costs. {Jones v. 
Curling^ 13 Q B D. 262 , Huxley v West London Extension Ry. 
Co , 14 App Gas. 26.) 


Appeal from an Interlocutory Order oi Judgment, 

From any order made in the King’s Bench Division by a Master 
or District Eegistrar (Older XXXV r 9) there is always an appeal 
as of right to the judge at chambers. So in the Chancery Division 
any party is entitled to have any matter that has been before the 
Master reheard by the judge, though such a rehearing is not strictly 
an appeal. Once the judge has given his decision, all further 
appeal is discouraged. In all matters of practice and procedure — 
and these words have received a very wide interpretation — every 
appeal from the decision of a judge in an action pending in the 
High Court IS to the Court of Appeal, and, save iu the few cases 
mentioned below, no appeal at all is allowed, except by leave of 
the judge or of the Court of Appeal Again, an appeal from an 
inferior Court lies, as a rule, to a Divisional Court (see ante, 
p. 327, n.), and in such a case no further appeal is allowed from 
the decision of the Divisional Court, except by leave of that Court 
or of the Court of Appeal. (^Jud Act, 1894, s 1 (5) , Wynne- hincli v. 
Chaytor^ (1903) 2 Ch. 475 ) The leave of the Divisional Court or 
judge should be asked first, if it is refused, then the leave of the 
Court of Appeal may be asked , but it is rarely granted where the 
Court or judge below has refused leave. (But see Moore ^ Co. v. 
Singer^ Co , (1904) 1 K. B. 820.) Leave may be given to appeal 
on one point only {Jones v Biernstein, (1900) 1 Q B 100 ) 
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In a few cases an appeal lies without leave — 

(a) from an order refusing unconditional leave to defend an 

action (Jud. Act, 1894, s 1 (2)); 

(b) wherever the liberty of the subject or the custody ol 

infants is concerned ; 

(c) m all cases of granting or refusing an injunction or 

appointing a receiver , 

(d) from any decision determining the claim of any creditor, 

or the liability of any contributory, or the liabihty o^ 
any director or other officer in respect of misfeasance 
or otherwise under the Companies (Consolidation) 
Act, 1908; 

(e) from the summary decision of a judge in an interpleader 

proceeding (^Waterhouse ^ Co. v. Gilbert^ 15 Q B. D 
569 ; Van Laun Co. v. Baring Brothers ^ Co , (1903) 
2 K B 277) ; 

(f) from any order on a special case stated under the Arbitration 

Act, 1889 (Jud Act, 1894, s. 1 (1)) 

On the other hand, there are some cases in which no appeal lies 
at all to the Court of Appeal, leave or no leave — 

(a) in any criminal cause or matter’^' (Jud Act, 1873, s 47) , 

(b) from any order made by consent , 

(c) from any order made as to costs only (see ante, p. 335) ; 

(d) from an order extending time for appealing (Jud Act, 

1894, s. 1 (1) (a)) , 

(e) from an order of a judge giving unconditional leave to 

defend an action (Jud. Act, 1894, s 1 (3) ), 

(f) from the High Court, sittmg as a Prize Court (Jud Act, 

1891, s. 4) , 


* These words have been construed very comprehensively, No appeal 
IS allowed on “ any question raised in or with regard to proceedings, the 
subject-matter of which is cnmmal, at whatever stage of the proceedings 
the question arises.” {Per Lord Esher, M jin Ex ^arte Woodhall, 20 
Q. B. D. at p. 836 ) And the subject-matter is deemed to be criminal 
whenever the proceedings may end in the imprisonment of the defendant 
{Seaman v Burley, (1896) 2 Q B. 344), unless a statute has expressly 
declared the money sought to be recovered by such proceedings to be 
“a civil debt.” {Southwark and Vauxhall Water Co. v. Harfv^ton U D.C , 
(1899) 1 Q B 273.) 

O.P. Z 
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(g) ^^liere any statute provides that the decision of the Court 

or judge below is to be final (App. Jur Act, 1876, "s. 20 ; 
see Ex parte Pulbrook, (1892) 1 Q B. 86) , 

(h) where any statute provides that there shall be no appeal, 

except with the leave of some specified person, and he 
refuses to give leave {Ex parte Stevenson, (1892) 1 Q B. 
394, 609, Lane v Esdaile, (1891) A. C. 210), 

(i) and, probably, theie is no appeal from the decision of a 

. judge expunging the entry at Stationers’ Hall of copy- 

right in a picture {Chappell v Fujday, 12 M. & W. 
303 ; Ex paite Davidson, 2 E. & B. 578 ; 18 C. B 297 ; 

, “ The Young Duchess, 8 Times L H. 41), 

An appeal from an interlocutory judgment or order may be 
heard by two judges (dud Act, 1875, s. 12.) As to the time 
withm which notice of appeal must be served, see Order LVIU. 
r. 15. 


Home of Lords 

Prom the Court of Appeal there in, for those who can afford 
tho luxury, an appeal to the House of Lords. The practice on 
such appeal is regulated by the Appellate Jurisdiction Acts, 
1876 and 1887, and the Appeal {Forma Pauperis) Act, 1893, 
and by certain standing orders and directions which will be 
found m the Annual Practice, 1912, Vol II , Part VII , 
pp. 952 — 980; and in Denison and Scott's House of Lords 
Practice 



( 339 ) 


Chapter XXI. 

EXECUTION 

Execution is the process by which a .] ud gment of ^ th e 
And it behoves a successful plaintiff to 
proceed to execution promptly, lest he lose the fruits of his 
victory. 

Execution is generally effected by a writ directed to the 
sheriff or other proper person, commanding him to take certain 
CQ^uLsofy'p3:Qc,eedii;^e for the purpose of carrying into effect 
the judgm ent of the Court. There are several such writs; and 
it IS not pro^sjeff^to' discuss in detail in this chapter all the 
various methods of execution, but merely to give an outline 
of the most usual methods of enforcing a, judgment in the 
ordinary form. 

The simplest form of a judgment is that the defendant do 

pay the plaintiff £ , it is not usual to specify any time 

within which payment must be made, and in the absence of 
such a limitation, the money must be paid forthwith, and the 
judgment creditor may at once proceed to execution. He may 
sue out a writ either of fi fa or elegit under Order XLIII , or, 
in some cases, he can apply under Order L. r 15a for equitable 
execution by means of a receiver. If he knows of anyone 
who owes money to the judgment debtor, he can proceed to 
attach the debt under Order XLV, If the judgment debtor be 
a beneficed clerk, the profits of the living may be sequestered 
under rules 3 and 4 of Order XLIII. Imprisonment for debt 
is abolished; but a judgment debtor, who can pay and will not, 
may be committed to prison for six weeks under sect. 5 of the 

z 2 
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Debtors Aot, 1869 (32 & 33 Vict. c 62), such imprisonment 
d,oes not extinguish the debt 

1. Fi fa — The most ordinary form of execution is by writ 
of “ fieri facias ” This writ icommands the sheriff to cause to he 
made out of the goods and chattels of the judgment debtor the 
^um recovered by the judgment, together with interest at the 
rate of 4Z per cent., and immediately after the execution of 
the writ to bring the money and interest before the Court, to 
be pa 4 d to the judgment creditor. By the authority thus given 
him, the isheriff may enter the house of the execution debtor 
and seize what goods can be found there belonging to the 
debtor, he must not seize goods which aj:e the property of 
someone else. He may also enter the house of a third person, 
if the goods of the debtor be actually therein; but in this case 
there is always the risk that the house may contain nothmg 
belonging to the debtor, and then the sheriff would be liable 
to action of trespass 

Under a fi, fa. the sheriff may seize and sell all the personal 
goods pnd chattels belonging to the execution debtor that he 
can find, and which can be sold, with the exception of the 
wearing apparel and bedding of the judgment debtor or his 
family, and the itools and implements of his trade; provided 
the value of such excepted articles docs not exceed in the 
whole 5Z (8 & 9 Vict. c 127, s. 8 ) The sheriff can sell 
under a fa.Qi^ lease or term of years belonging to the debtor, 
and execute an assignment of it under his seal of office to the 
purchaser. But he cannot sell an estate in fee, or for life, 
\ or an equitable interest such, as an equity of redemption, or 
i things which are fixed to the freehold and which at common 
(law would pass on death to the heir, and not to the executor, 
I of the owner Growing corn and other crops which are raised 
|by the industry of man may be taken in execution; but fruits 
*of the earth which yield no annual profit, or which are produced 
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Without the labour of man, cannot be seized by the sheriff. The 
seizure and sale of straw, chaff, turnips, manure, hay, grasses, 
roots, vegetables, and growing crops on land let to farm arc 
regulated by the express provisions of the statutes 56 Geo III 
c 50 and 14 & 15 Viot c 25, s 2 The sheriff cannot take 
goods which are in the custody of the law, as by distress; but 
since the passing of the statute 1 & 2 Vict c 110, s 12, he 
may seize chores in action^ such as bank-notes, cheques, bdlS 
of exchange, bonds, and other securities for money. (See 
Johnson v ’Pickering, (1908) 1 K. B. 1.) 

It often happens that when a sheriff seizes goods under an 
execution some third person intervenes and claims that the 
goods are his, or that he has a charge on them under a bill of 
sale or otherwise. In such cases, the sheriff applies to a Master 
at Judges’ Chambers for protection. He takes out a summons 
called “an interpleader summons,” and serves it on both the 
claimant and the execution oi editor. All three parties then 
appear before the Master, who generally disposes of the case 
then and there, if the amount in dispute is not large and no 
difl&cult question of law or fact arises. In other cases, he 
directs an “issue” (see ante, p 64) to be tried between the 
claimant and the execution creditor. If the claimant will pay 
into Court a reasonable amount to abide the event of the 
issue, the sheriff will be ordered to withdraw from possession 
of the goods; if not, the Master will order so many of the 
goods to be sold as will realize the amount of the judgment 
The procedure on an interpleader summons and issue is now 
regulated by Order LVII 


* Tliifc. IS called “ a sbenff’s interpleader,’’ to distinguish it from an 
analogous proceedmg called “ a stakeholder’s mterpleader,” which has 
nothing to do with the execution of a judgment A stakeholder’s inter- 
pleader aiises in this way: an action is sometimes brought agamst a 
person to recover money or goods m which he himself claims no interest, 
but which IS claimed by someone besides the plaintiff It is obviously 
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2 Ehgit — Where the debtor has land, a writ of '' elegit"' 
may also issue to enforce a judgment for the payment of 
money. Under this writ the sheriff places the execution 
creditor in possession of the whole of the debtor’s land, which 
he holds till the judgment is satisfied. Formerly under an 
elegit the sheriff could also seize the debtor’s goods, but now, 
by sect 169 of the Bankruptcy Act, 1883, a wit of elegit no 
Dnger extends to goods Under the statute 27 & 28 Vict. 
c. 112, no judgment affects land so as to be a charge on it 
until it has actually been taken in execution by the sheriff; 
and this is so, even where the interest of the judgment debtor 
in the land is of such a kind that it cannot be taken in execu- 
tion {Hood~B>arrs v Cathcarf, (1895) 2 Oh. 411 ) 

3. Eqmtable execution — In some cases in which execution 
could not be had at law, equitable relief could be obtained by 
the appointment of a receiver. Though called equitable execu- 
tion, “ it IS not execution, but a substitute for execution ” {Eer 
Bowen, L J , in Ztz re Shephwrd, 43 Ch D. at p. 137 ) Thus, 
a receiver will be appointed to receive a fund in Court, or a 
legacy not yet payable, or a share of the proceeds of the sale of 
land not yet sold The appointment of such a receiver operates 
as an injunction to restrain the judgment debtor from himself 
receiving the mpneys, and prevents his dealmg with them to the 
prejudice of the execution creditor {In re The Marquis of 
Anglesey^ (1903) 2 Ch. 727.) In this way, too, an execution 


unjust that the defendant should, under these circumstances, be put to 
the expense of defending an action in which he has no interest, while, on 
the other hand, if he pays the debt, or hands over the goods, to the plain- 
tiff, he may expose him self to an action at the suit of the other claimant. 
Such a defendant is allowed to take out an interpleader summons under 
Order LVII., on the hearing of which the action will be summarily 
stopped against the defendant, and the two adverse claimants will be 
made paities to an interpleader issue, and so fight out the matter between 
themselves 
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creditor can sometimes secure payment of Lis debt out of an 
equity of redemption or any other interest in land which could 
not ,be reached by the ordinary process of execution at law. 
A judge will only appoint a receiver in cases in which such an 
appointment would have been made before the Judicature Act. 
{Holmes v. Milluge, (1893) 1 Q. B. at p. 558, Harris v. 
Beauchamp, (1894) 1 Q. B 801, and see Goldschmidt v. 
Metallwerke, (1906) 1 K. B 373 ) And in determining 
whether it is just and convenient to appoint a receiver by way' 
of equitable execution, the judge will always have regard to 
the amount of the debt claimed by the applicant, to the amount 
which may probably be obtained by the receiver, and to the 
probable costs of his appointment (Order L. r. 15a.) 

The judgment creditor of a man who is a partner in a firm 
can, under sect 23 of the Partnership Act, 1890 (53 & 54 Vict. 
c. 39), obtain an order charging that partner’s interest in the 
partnership property and profits with payment of the amount 
of the judgment debt and interest thereon, and by the same 
or a subsequent order a receiver may be appointed of that 
partner’s share of profits (whether already declared or accruing) 
and of any other money which may be coming to him in respect 
of the partnership. (And see Order XL VI. r. 1a.) 

4. Attachment of debts — Any debt owing to the judgment 
debtor from any other person within the jurisdiction of the 
Court can be recovered by the judgment creditor towards the 
satisfaction of his judgment, by a process known as “attach- 
ment of debts ” In order to ascertain what debts are owing to 
the debtor, it is often necessary to obtain an order for his 
examination If the judgment debtor disobeys the order, he is 
liable to be committed to prison. Either before or after any 
oral examination of the judgment debtor, the judgment 
creditor may apply ex parte to a Master for an order, wTiich 
IS technically known as “a garnishee order msi.” He must 
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be prepared with an affidavit showing that judgment has been 
recovered, and is still unsatisfied, and to what amount, and 
that a certain person named, within jurisdiction, owes the 
judgment debtor money. The Master thereupon may make 
an order attaching the debt owing or accruing to the judgment 
debtor from such person (who is henceforth called ''the 
garnishee”), and ordering the garnishee to appear and show 
6duee why he should not pay such debt to the judgment 
creditor, or so piuch of it as may suffice to satisfy his claim 
(Order XLV. r 1.) This order should, as a rule, be personally 
served ,upon the garnishee, and, as soon as it is served on 
him, it binds the debt in his hands; he must not after 
service pay any money to the judgment debtor (r 2; 
Edmunds v Edmunds, (1904) P 362) The garnishee must 
appear as the order directs, if he wishes to dispute the debt 
or his liability to be thus garnished. If the garnishee does 
not appear in obedience to the order nisi, or does not dispute 
his liability, and does not pay into Court forthwith the amount 
due from him to the judgment debtor^ or an amount eg[ual to 
the judgment debt, the Master may order execution to issue 
against the garnishee without any previous writ or process, 
to levy the amount due from him, or so much thereof as may 
be sufficient to satisfy the judgment debt If the garnishee 
appears and disputes his liability, the Master, instead of order- 
ing that execution shall issue, may direct that any issue or 
question necessary for determining his liability be tried 
(rr. 3, 4) Payment into Court by, or execution levied cn, 
the garnishee under any such order is a valid discharge to him 
of his debt to the judgment debtor, to the amount paid or 
levied, even though such order be subsequently set aside, or 
the judgment reversed (r 7) 

5 An order charging stock or shares belonging to the 
judgment debtor may also be applied for under Order XLVI. 
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The same Order deals with proceedings in lieu of distringcis 
and stop orders. 

6. Writ of possession — If the plaintiff succeeds in an action 
for the recovery of land, the judgment will be “that the 
plaintiff do recover possession of the land in the Statement of 

Claim described as and the plaintiff is entitled at once 

to a ^vrit of possession^ bidding the sheriff to enter on tHfe 
same, and without delay to “ cause the plaintiff to have 
possession of the said land and premises with the appurten- 
ances ” A. fi. fa for the amount of the mesne profits and 
costs may be joined in the same writ The costs of a writ 
of possession are in the discretion of the Court (Dartford 
Brewery Co , Ltd v. Moseley^ (1906) 1 K. B. 462 ) 

7. Wilt of delivery — If a plaintiff has recovered j udgment 

for the recovery of any property other than Ja nd or money , 

he must wait fourteen days before issuing execution, unless 
he can obtain special leave to issue it at an earlier date. 
(Order XLII r 19 ) The defendant is allowed this interval 
in which to comply voluntarily with the order of the Court 
If he does not obey the judgment within that period, a iwit 
of delivery will issue, as to which, see Order XL VIII , and 
Hymas v Ogden^ (1905) IK B. 246 Suoh a judgment 
may also be enforced by writ of attachment or by writ of 
sequestration. (Order XLII. r. 6.) 

8. Writ of attachment . — ^Where a judgment directs the 
performance of any specific act o ther t han the payment of 
money (suoh as the removal of a nuisance or"* tKe"* production 
of an account), or requires anyone to abstain from doing 
anything, it may be enforced by proceedings against the 
person, and sometimes also against the goods, of the party 
involved. (Order XLII r 7.) Wilful disobedience to a 
judgment directmg any person to do a specific act is a 



EXECUTION 


346 

contempt ,of Court, and is punished by stringent process^ A 
copy of the judgment must first be personally served on him, 
indorsed with a special memorandum in the form given in 
Order XLI r. 5, unless indeed he has already had notice of 
the judgment and is evading formal service thereof. {Kisiler 
V T^ttmar, (1905) 1 K B 39 ) The plaintiff must then 
wait till the time specified in the judgment for doing the 
a^t has elapsed, or, if no such time be specified, till a 
reasonable time has elapsed He may then apply for a 
writ of attachment commanding the sheriff to arrest the 
person, and bring him before the Court to answer for his 
contempt. The leave of a judge must be obtained before 
issuing a writ of attachment, and notice of the application for 
leave must be given to the party whom it is proposed to attach 
(Order XLIV. r. 2, In re Evans, (1893) 1 Ch. 252.) The 
person attached, in general, remains in prison until he has 
purged his contempt by doing the act required. A judgment 
for the payment of money into Court may in some cases be 
enforced by attachment, but more generally by sequestration. 
(Order XLII. r 4 ) 

9. Writ of sequestration . — ^Where any person is by any 
judgment or order directed to pay money into Court, or to do 
any , other act in a limited time, and after due service of such 
judgment .or order wilfully disobeys the same, the person pro- 
secuting isuch judgment or order will, at the expiration of the 
time limited for the performance thereof, be entitled, without 
obtaining any order for that purpose, to issue a writ of 
sequestration against the estate and effects of such disobedient 
person (Order XLIII r 6; Stancomb v. Trowbridge 
TJ D. C., (1910) 2 Ch. 190 ) But a writ of sequestration 
will AOt issue against the corporate property of any corpora- 
tion without special leave. (Order XLII. r. 31.) Such a writ 
is directed to commissioners, generally four in number, called 
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sequestrators, giving them authority to enter on the lands of 
the person ;Ln eontempt and sequester and receive into their j 
hands the p:ents and profits of all his real estate, and all his j 
goods and chattels, and to detain them until the contempt be* 
cleared. All moneys that come into the hands of the seques- i 
trators may be applied by them to meet the demand of the 
party prosecuting the writ. But they must apply for leave ’ 
before they sell any of the goods and chattels sequestered, an& 
the proceeds of such a sale will be dealt with as the Court , 
may direct j 

If judgment has been recoveied against a firm, execution can 
at once issue without leave against all property of the firm 
within j’urisdiction, and also against the goods of any individual 
partner who was served with the writ. But the plaintiff cannot 
without leave issue execution against any person who was not 
served with the writ. If such person dispute his liability an 
issue will probably be directed to determine whether he was a 
partner or held himself out as a partner at the date of the 
contract. (Order XLVIIIa. r 8, Dams v. Syman^ (1903) 

1 K. B. 854.) 
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COSTS 

Last comes the important question of “ Costs ” The word 
IS sometimes used to denote the remuneration which a party 
pays to his own solicitor But it properly means th^t §um of 
money w hich the Court or a jud^e^ orders pne litigant to pay 
to anotiter 'to compensate the latter for 'the expense which 
he has incurred” in” the litigation The amount so awarded 
seldom, if ever, repays the whole outlay which the successful 
litigant has been compelled to make, for the order of the 
Court or judge almost invariably directs that the costs be 
taxed, and the taxing Master very rarely allows the full 
amount which the successful party has to pay to his own 
solicitor The amount allowed on taxation is called taxed 
c^te,” and this, as a rule, is all that the unsuccessful party 
has to pay to his opponent. The difference between “taxed 
costs” ,and the amount which the successful party is liable 
to pay to his own solicitor is known as “extra costs,” and 
this the successful party must pay out of his own pocket 
Sometimes, however, ,the Court or judge orders that the costs 
payable bygone party to another should be taxed “as between 
solicitor iitftd hlipntV’ and then a much more liberal allowance 
IS mad^^ All costs are allowed which a solicitor j rould 
reasonably incur in the ordinary conduct of the case But 
it often happens that even after a taxation of this kind the 
guooessful party js still called on to pay some portion of his 
5oliicitor’s bill; for the taxing Master may think that some 
items of expense were incurred unnecessarily 
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The CoiKt of Chancery assumed from its commencement 
the power to deal with all questions of costs without the 
aid of the Legislature Hence, subject to the express pro- 
visions .of any special Act (In re Fisher, (1894) 1 Ch. 450), i 
the posts of a Chancery suit have always been in the discretion : 
of the judge who tried the case, though h^e is bound of course * 
to pxeroise his discretion judicially. But in the Courts of com- 
mon law the right to costs has always been the creature ^f 
statute, and was, by the earlier statutes at all events, made to 
depend entirely on the result of the litigation (or^ in legal 
laiiguage, the costs followed the event) Whichever party had 
judgment recorded in his favour recovered costs, and the 
judge^had no discretion in the matter till the seventeenth 
century, ,and then only of a very limited kind. Now, however, 
the right to costs in any action in the King’s Bench Division 
d^en^^j 3 n,jbwo questions — 

Was the action tried by a judge with a jury, or by a judge 
alone? 

Was the action of such a kind that it could have been tried 
in the County Courts 

I. Tkial by Judge alone 

If the action be tried by a judge alon e, he has full power to 
deaT^witF^fhe costs as in his discretion he deems "rigfit. He 
must not, however, apply a general rule which in fact excludes 
the exercise of a discretion. (Bew v. Bew, (1899) 2 Ch. 467.) 
Materials must exist upon which the discretion can be exercised 
(Civil Service Co-operative Society v. General Steam Naviga- 
tion Co , (1903) 2 K. B 756, F, King d Co v, Otllard d Co,, 
(1905) 2 Ch 7), and his discretion must be exercised judicially 
(Edmund v Mart ell, 24 Times L E 25) The judge 
generally deals expressly with the costs in his judgment. If 
he does not, the counsel for the successful party should ask 
for them. 
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II Trial by Jury. 

Where, however, the action is tried by a judge with a jury, 
different considerationF^apply; and the result will largely 
depend on whether the action could or could not have been 
tried in the County Court. Let us deal first with cases over 
which a County Court has no jurisdiction 

(a) Actions of a 'kind that cannot he tried in a County Co7irf 

Actions for breach of promise of marriage, libel, slander, and 
seduction cannot be commenced in the County Court, nor can 
actions involving the title to any toll, fair, market or franchise, 
nor actions of ejectment nor any other action, in which the title 
to any corporeal or incorporeal hereditament comes in question 
or where an easement or licence over hereditaments is claimed, 
if the yearly rent or value of the hereditaments exceeds 100? 
a year. To these actions, therefore, sect 116 of the County 
Courts Act, 1888, does not apply, and the amount recovered 
does not decide the question of costs. A verdict for any 
amount, however small, will carry costs, unless the judge before 
whom such action is tried, or the Court, “ shall for good cause 
otherwise order ” (Order LXV. r 1.)* In other words^ if^ 
an action that cannot be heard in a Countv Court be tried in 

>nT * ( j i ^ 

the High Co uij„ by a judge and jury, the successful party will 
be entitled to hj is, costs, unless some special order be made, 
and such an order can only be made “ for good cause.” 

Hence, however small the verdict, the plaintiff’s counsel 
need not (ast for costs, his client will have the general costs 
of the iaotion, ‘if nothing he said.f It is for the defendant’s 

* The provisions of the Public Authorities Protection Act, 1893 (56 & 57 
Yict. c 61), do not deprive the judge of his poMver in a proper case to make 
a special order as to costs This is so, whether the action has been tried 
with or without a jury. (Bostock v Ramsay U» D, G , (1900) 1 Q B. 357 , 
(1900) 2 Q, B 616; Lechhamjpton Quarries Co, v. Ballinger^ 93 L T. 93 ) 

t There is an exception to this rule. By sect. 1 of the Slander of 
Women Act, 1891 (54 & 55 Yict c. 51), m any action for words spoken 
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counsel in such a case to apply to the judge, as soon as the 
verdict is given, for an order depriving the plaintiff of his 
costs. As a rule, such an order will only be made where 
“contemptuous” damages, such as a farthing or a shilling, 
have been given, and not always then. There must be some 
good cause, .beside the smallness of the damages, to give the 
j’udge jurisdiction to make such an order — something either 
m the -conduct of the parties or in the facts of the case whiolJ, 
in spite of the finding of the jury, makes it more j*ust that the 
costs should not follow the event (Jones v, CurUng, 13 
Q. B D.262; but see the remark of Phillimore, J., in Nicolas 
V. Atkinson, 25 Times L R. 568.) 

A successful defendant may also be deprived of his costs, 
if there he good cause. (Sutehffe v. Smith, 2 Times L. E 
881, Gi^anvUle S Co. v. Firth, 72 L. J. K B. 152; Butler-^ 
Ric,e, (1910) 2 Oh. 277.) But he cannot be made to .pay 
the whole costs of the action under any circumstances. (Dicks 
V. ’Yates, 18 Oh D. 76, 85; Be Foster v. Gt. W. By Co., 8 
Q B. D. at pp. 521, 522, Andrew v. Grove, (1902) 1 KB 
625.) 

‘‘ The judge should look, in the first place, at the result of the 
action itself, namely, the verdict of the jury, and he should look 
also at the conduct of the parties to see whether .either of them had 
in any way involved the other unnecessarily in the expense of 
litigation, and beyond that he should consider all the facts of the 
case so far as no particular fact was concluded by the finding of the 
jury” (Per Bowen, L J , in Jones v Curling, 13 Q. B D at 
p 272 ) “ But it IS the duty of the judge who tried the ease, and 

the duty of the Court of Appeal also, to consider the whole circum- 


and made actionahle by that Act, “ a plaintiff shall not recover more costs 
than damages, unless the judge shall certify that there was leasonable 
ground for biingmg the action ” Hence, in this case it is necessary for 
the plaintiff’s counsel to ask for a certificate, unless the verdict is so large 
that it clearly exceeds the amount at which the costs of the action will 
be taxed. 
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stances of tlie ease — everything which led to the action, everything 
which led to the libel, everything in the conduct of the parties 
which may show that the action was not properly brought in respect 
of the hbel complained of.’* James, L J , in Harnett v. 

6 Ex. D. at p 311 ) ‘‘Everything which increases the litigation 
and the costs, and which places upon the defendant a burden which 
he ought not to bear in the course of that litigation, is perfectly 
good cause for depriving the plaintiff of costs ” {Per Lord Hals- 
tfcury, L. 0., in Huxley v. Weet London Extension Ry. Co , 14: App 
Gas. at p. 32.) The words “ good cause *’ embrace “ everything for 
which the party is responsible connected with the institution or 
conduct of the suit, and calculated to occasion unnecessary litigation 
and expense.” {Per Lord Watson, ih. at p 33.) “The judge is 
not confined to the consideration of the defendant’s conduct in the 
actual litigation itself, but may also take into consideration matters 
' which led up to and were the occasion of that litigation.” {Per 
A L Smith, L J , in BostocL v. Ramsey U D C , (1900) 2 Q B 
at p. 622.) 


Illustrations 

“ The mere fact of a plaintiff, in an action for hbel or slander, recovenng 
only a farthing or a shilling damages is not of itself good cause foi 
depnvmg him of costs ‘ Q-ood cause ’ must be something more than the 
mere smallness of damages The smallness of the damages, however, is 
an important element to be considered, if there are any other circum- 
stances which can be taken mto account.” Per A. L. Smith, L. J , m 
O'Connor v The Star Newspaper Co,, Ltd,, 68 L. T. at p. 148. 
Tipping V. Jepson, 22 Times L. E. 743. 

“Should the jury, in an action for an assault or hbel, award the 
plaintiff an ignominious compensation, it would not follow that the judge 
ought as of course to deprive him of his costs, although he might treat 
it as an indication of the opinion of the jury, in which he coincided, that 
the character of the plamtiff was worthless, and that the action never 
ought to have been brought, and was therefore oppressive,** Per 
Hawkins, J,, m 

Roberts v. Jones and Willey v. Gt R By, Co,, (1891) 2 Q. B at 
p. 198. 

If the action is unfairly or oppressively brought, or is unfairly or 
oppressively persisted m, good cause will exist for depriving the plaintiff 
of the ordinary costs. Per Lord Esher, M. E , in 
Barnes v. Maliby, o Times L E. 207 
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Eut bringing an action to recover money wbicb is in fact due to tbe* 
plaintiff cannot be said to be oppressive Per Lord Esher, M. R , in 
IV'ilts, <Lc, Pairy Association v Hammond^ o Times L. E 196. 

That the defendant won the action by relying on a merely technical 
defence is not good cause for depiivmg him of costs 

GranviUe tfc C'o v Firth, 72 L. J. K. B. 152, 88 L. T. 9 

The mere fact that a plamtiff m an action for unliquidated damages^ 
claimed 600? and only recovered 50?. is no ground for depiivmg him of 
costs Per Lord Esher, M E , in ’ * 

Pearman v. Baroness Burdett-CouUs, 3 Times L. R at p 720 

Eut where a plamtiJff preferred an extravagant and an extortionate^ 
claim, supported it by fraudulent statements and dishonest acts, and 
endeavoured to substantiate it before the jury, by evidence which they 
very properly disbelieved, the judge at the trial, the Court of Appeal, and 
the House of Lords all agreed that there was perfectly good cause for 
depriving him of his costs, although he had recovered 50/. damages. 

Huxley v. West London Extension By. Co ,11 Q B D 373 ; l-i 
App Oas 26 

Whenever a defendant by his misstatements, made under circumstances 
which impose an obhgation upon him to be truthful, bnngs litigation on 
himself and renders an action agamst him reasonable, there ls ** good, 
cause ” to deprive him of costs. 

Sutcliffe V Smith, 2 Times L. E 881. 

If the action be brought for political motives and not from a hond fide 
desire to obtain redress for a grievance, this will be good cause. 

O'Connor v. The Star Neivsjpaper Co , Ltd., 68 L T. 146, 9 Times. 
L. E 233. 

Any misconduct, folly or perversity, which led to the action beings 
brought, may be good cause. 

Harnett v. Vise, 6 Ex. D 307 ; 29 W. E 7. 

Eut not misconduct, which has no relation to the case of the successful 
party. 

F. King & Co. v Gillard & Co., (1905) 2 Ch. 7; 92 L T 605 

The fact that the plamtifif’s witnesses gave exaggerated evidence as to 
the damages, is not, by itself, good cause. 

Lipman v. Pulman, (1904) W. N. 139, 91 L. T 132. 

If the judge thinks fit to make an order, that order is not 
necessarily that each party should pay his own costs. He 


o.p. 


A A 
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may, for very good cause, order that the successful jplaintiff 
shall pay the defendant’s costs, as well as his own • {per 
Bramwell, L. J , 15 Ch D at p 41, and see Myejs v The 
Financial News, 5 Times L, E 42), and where there has been 
a new trial, the 3 udge who tries the case the second time may 
in the absence of any special order by the Court of Appeal 
direct that the successful plaintiff shall pay the whole costs of 
IJDth trials {Kairris v. Pethenclc, 4 Q B. D 611 ) But such 
an order would only be made in an extreme case, and where 
the plaintiff had grossly misconducted himself (See Norman 
V. Johnson, 29 Beav 77 ) The judge cannot award costs as 
between solicitor and client to the successful party, unless 
i there is an express statutory provision enabling him so to do 
^{Mordue v Palmer, L. E 6 Ch. 22, 32, Andreios v. Barnes, 
39 Ch D 133), or unless both parties consent 

So, too, if the judge makes an order under Order LXV r 1, 
he IS not bound to deal with the whole costs of the action , 
He may, for good cause, deprive a successful party of a portion 
of his costs, leaving the rest of the costs to follow the event. 

Illustrations. 

The judge may order a successful plaintiff to pay the costs occasioned 
by a claim for special damage which he has failed to substantiate. 

Forster v Fai qiihar, (1893) 1 Q, B. 564 , 62 L J. Q, B 296 

Or any costs unnecessarily inflicted on the defendant by the successful 
plaintiff’s conduct of the action. 

Roberts v Jones, (1891) 2 Q, B. 194 , 64 L. J. Q B. 441. 

Etll V. Moms, 8 Times L. E. 55. 

So, too, the judge “has power to order a successful defendant to pay 
such part of the plaintiff’s costs as has been caused by the defendant’s 
misconduct in the action ” Fer Channell, J., in 

Andrew v. Grove, (1902) 1 K B at p 628 

E.g., where the costs have been mcreased by the defendants improperly 
severing in their defences. 

In re Isaac, (1897) 1 Ch 251 , 66 L. J Oh. 160. 

Bagshaw v Pimm, (1900) P. 148, 69 L. J, P. 45. 
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If the judge at the trial declines to make an order depriving 
either party of his costs, there is no appeal from his decision 
{Moore V. Gill, 4 Times L E 738 ) But if he decides to 
make a special older as to costs, an aj)peal lies to the Court 
of Appeal on the question whether any good cause existed upon 
which the judge could exercise his discretion. If there was 
no good cause, the judge had no jur'isdiction to make aiify 
order as to costs, and the Court of Appeal will set the order 
aside. If there was anything which could amount to good 
cause, then the Court of Appeal will not interfere with the 
judge’s discretion, even though they do not approve of the way 
in which he has exercised it. {Jones v. CwUng, 13 Q B D 
262, Huxley v West London Extension Ry. Co , 14 App. 
Cas. 26.) 

(b) Actions of ajdnd that can he tried in a County Court. 

But if the action be of a class which can be commenced in 
a County Court {Solomon v. Mulline}^ (1901) 1KB. 76), 
section 116 of the County Courts Act, 1888, as amended by* 
section 3 of the County Courts Act, 1903, applies, anc^a 
-^dict for a small amount Will npt carry costs If the act ion, 
was founded on contract, and the plaintiff recovers less than 
201 , he will T)T *611111162 to no costs whatever; A he recove rs 
20?. or any sum up to and incl uding 100? , he wil l ^ entiled 
to County Court costs only (Order LXV r 12, Millington v 
Harivood, (18923'2 Q. B 166)— 

(i) Unless in either c ase a judge of the High Court 
certifies that there w^as sufficient reason for bring- 
ing the action in that Cpu^rt, or makes a special' 
order as to costs (see Neaues v, Spooner, 36 W. E. 
257, 68 L. T, 164); or 

(li) Unless in the latter case within twenty-one days after 
service of the WTit, or such further time as may 
be allowed, the plaintiff obtains an order, under 
A A 2 
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Order XIV , empowering him to enter judgrq,ent 
for 201 or more A judge of tlie High Court 
has powerto extend the time (See Haycocks, Ltd 
V. Mulhollmd, (1904) 1 K B 145.) 

If the action was founded on tort, and tho plaintiff recovers 
less than lOZ , he will he entitled to no costs whatever; if he 
reppvers lOZ or more, but less than 20Z , he will be entitled to 
County Court costs only — unless in either case a judge of the 
High Court certifies that there was sufficient reason for bring- 
ing the action in that Court, or makes a special order as to 
costs (County Courts Act', 1888, s.ll6 ) 

In both cases, therefore, it is the duty of the plaintiff’s counsel 
to apply to the judge for such a certificate or special order 

Section 116 applies whenever the plaintiff’s claim is reduced 
below the limit by an admitted set-off, as distinct from a counter- 
claim [Lovejoy v CoUy (1894) 2 Q. B 861) ; but not where it is so 
reduced by a set-off which he does not admit, or by a counterclaim 
{Stooke V. Taylor, 5 Q. B. D 569 , Goldhill v Clark, 68 L T 414), 
or by a payment made to the plaintiff out of Court after action 
brought. {Pearce v Bolton, (1902) 2 K B 111.) It does not 
apply to any counterclaim , the defendant is always entitled to the 
costs of his counterclaim, if he recovers under it any amount, 
however small , because he is not responsible for the action being 
commenced in the High Court {Blake v. Appleyard, 3 Ex D 195 ; 
Leioin v. Trimming, 21 Q, B. D. 230.) Nor does the section apply 
as between the defendant and a third party whom he has brought 
m, {Per Field, J., in Bates v Burchell, (1884) W N. 108 ) But 
it does apply to an action commenced in an inferior Court, and 
removed into the High Court by certiorari {Pell as v Breslaner, 
L. H. 6 Q. B 438) , and to an action brought in the High Court by 
a sohcitor for his costs. {Blair v Eisler, 21 Q B. D. 185.) More- 
over, if the plaintiff, in addition to recovering nominal damages, 
obtains an injunction or other equitable relief, he will be entitled to 
his costs in spite of sect. 116. {Keates v Woodward, (1902) 
1 K B 532.) 

Whether an action is founded on contract or tort, depends on the 
facts of the case, not on the form of the pleadings. The test is, can 
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the plaintifE maintain an action without setting up and relying on a 
contract If so, it is an action of tort j although the relationship 
between the parties may be the result of some antecedent contract 

Illusirat/o/is. 

An action iounded on the common law liability of a bailee for 
neghgeiice is an action of tort within tho moaning of section 11(1, 
although the bailment was a contract 

Turner Y (1898) 1 (i. B 50, 77 L T. 482. 

The defendant demised ceitain premises t(j tho plaintiff, and tlion 
wrongfully lemoved the fixtures. Ilehi, that the action was founded 
on tort 

Snche v. Henderson^ (1902) 1 K B. 612 , 71 L. J. K. B. 892. 

An action by a passenger against a railway company for personal 
mjuries caused by negligence is an action founded on tort, although ho 
took a ticket 

Tayhr v M. S. L, Ry. Co., (1895) 1 Q. B. 18^ , 71 L 1\ 59(i. 
Kelly V. Metropolitan Ry. Co , (1895) 1 (i. B. 944 , 72 L» T. 551. 
An action of detinue is, foi this purpose at all events, an action of 
tort. 

Bryant v JlerbeH, 3 C P. D 389 , 47 L. J C. P (J70. 

Cohen v Foster, 61 L J Q. B, 648 ; 66 L. T 610. 

But the plaintiff will be entitled to costs, if tho goods detained bo 
lecovered ^n specu 

Bradley v. Archibald, (1899) 2 Ir. It B)8, approved m 
Keates v. Woodward, (1902) 1 K. B 582, 86 L. T, 869. 

Du Pasquier v Cadbury, Jones tt Co., (1908) 1 K. B, 104. 

So far, I have dealt only ■with the gouoi-al costs of the 
lotion But from such general costs must bo distinguished — 

(i) Special costs; and 
(:i) Costs of separate issues, 

(i) By “ special costs ’’ I mean tho oxpensus of a shortliand 
vriter’s notes, of a commission abroad, of a special jury, of 
>hotographio copies of any documents, and any costs roservod 
0 he disposed of at tho trial. (British Frovicte^t Association 
. Bywater, (1897) 3 Ch. 531; How v Winterton, 91 L, T. 
63.) Application for all such costs must always bo maWA 
s soon as judgment has been delivered, otherwise they will 
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not be allowed. No order can be made as to sucli costs after 
the 3 udgment has been diawn up, they must then be borne 
by the party who has incurred them {Asliivoith v Oittrcmiy 
9Ch D 483, In rest iVa.wc Oo , 12 Ch D 88, The Tm jet 
Court, 84 L. T 331 ) 

(ii) The costs of separate issues, unless otherwise ordered, 
i do not nec essarily follow the event of the whole aotipji. Such 
' costs follow the event each of its own issue The party in 
whoao'Tavour " Hiiai judgment is entered is entitled to the 
general costs of the action, but the other party will be entitledi 
to the costs of any issues found for him {Hubback v. British 
Nojth Borneo Co , (1904) 3 K. B 473, Hojjes v Tate, (1907) 
1KB 656 ) This is what judges moan when they say that 
the word “ event” must be '‘read distnbutivoly ” The general 
costs of the action will, however, be found, as a rule, to exceed 
the costs of any number of issues A judge sometimes makes 
a special order giving one party the costs of the action, except 
in so far as they have been increased by some particular issue 
having been raised (Order LXV r . 2) . Or ho will in some cases 
direct that the whole costs of the action be taxed, and that 
the successful party shall receive only a certain proportion of 
the amount at which they aro taxed — a course strongly recom- 
mended by Kekewich, J , in re Bollard, (1902) W. N 49. 
Or he may award any party a lump sum iii lieu of taxed costs 
(r. 23) 

But whore the plaintiff sues on two distinct causes of action, 
fails on one and wins on the other, the defendant is entitled to 

t 

4 all his costs referable solely to the first cause of action, the, 
! plaintiff to all his costs referable solely to the second cause of 
' action, and the costs common to both causes of action must bo 
apportioned between them. {Toddv.N E.Rjj (7o., 88L,T. 
112 ) 

Illnatratuius, 

In an action for libel the defendant pleaded justification and privilege 
The judge ruled that the occasion was privileged ; the negatived 
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malice, but found that the woids -were not tiue. IlM, that the defendant 
was entitled to tho general costs of the action, the plaintiff to the costs of 
those witnesses only whoso evidence related exclusively to the issue 
whether the words weie true or false 

Harrison v Bush, o E. & B. 344, 25 L J Q, B. 99. 

Brown v. Houston, (1901) 2 K. B. 855 , 70 L. J. K. B 902 

So, if the defendant offeied no evidence in suppoit of his plea of 
justification 

E7np8on V. Fairfax, 8 A. & E. 296 

In an action foi damages for the obstruction of a right of way, claimed 
alternatively as a public and as a private right of way, the jury found 
that theio was a public, but not a private right of way Held, that the 
plaintiff was entitled to the general costs of the action, and the defendant 
only to tho costs of the issue on which ho had succeeded, namely, as to 
the piivate right of way 

Smyth V W'llson, (190J[) 2 Ir. E 40 

The Eegistrar of Trade Marks granted W 0 & Co. leave to register a 
trade mark The E B. P. Co appealed against the order, and on tho 
appeal raised several issues as to the user and non-user of the trade mark 
before 1875 and its subsequent abandonment On these issues the 
E. B. P Co failed, but tho appeal was allowed and the order of the 
Eegistrar reversed. Byrne, J , ordered W C & Co. to pay to the 
E B. P. Co. all the costs of the appeal, except so far as such costs had 
been increased by the issues of fact found against them 

In re IViiyht, CrobsJey Co,, (1900) 2 Ch. 218, 229 


Payment into Court. 

II tho defendant pays a sum of money into Court, and tho 
plaintiff accepts it in satisfaction of his claim, ho is entitled to 
his costs, oven though the sum paid in be only sixpence 
(Order XXII r 7; M'Sheffrey v Lanagan, 20 L. R. Ir oSS); 
but if a 3 udge at ohambors thinks that the whole action was 
useless or malicious, he may, in such a case, deprive the plaintiff 
of his costs {BroadJiursty Willey, {187 ii)W. IS! 21, Nichols 
V. Evens, 22 Ch D 611.) If tho plaintiff does not accept 
the sum paid into Court, but continues his action in the hope 
of recovering more, ho will be entitled to the whole of his 
costs of tho .action if tho amount of the ultimate verdict be. 
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larger than the sum paid into Court But if the jury find 
a verdict for an amount not greater than the sum in Court, 
the plaintiff is, in the absence of any special order, entitled 
to have his costs of the action up to the time when the money 
was paid into Court, and the defendant to have his costs in- 
curred after that time, less any severable costs subsequent toi 
the payment into Court in respect of any issue on which the 
plaintiff has succeeded (Powell v. VickerSy^ Sons d Maxim, 
Ltd y (1907) 1 K, B 71, F%tzg&rald v. Thomas Tilling, Ltd., 
96 L. T. 718, The Blanche, (1908) P. 259 ) 

As to tho costs of a counterclaim, see ante, pp 249, 356 

I Hast i ations 

Payment into Court is a necessary part of a plea under sect. 2 of Lord 
Campbell’s Libel Act. Hence, if the 3 ury find a verdict for the plamtifi 
for an amount less than the sum paid into Court, but also find that the 
defendant was guilty of malice or gross neghgence, tho plaintiff will be 
-entitled to the general costs of the action, because the defendant has 
failed to piove the whole of his plea. 

(jKhnj V. Whiles, (1898) 2 Q B o6 , 67 L J. Q. B. 678 
In all other cases, when a plaintiff recovers less than the amount which 
the defendant has paid into Court, the defendant is pnmd facie entitled to 
the goneial costs of the action, but must pay the costs of any issue on 
which he has failed, even though that issue was not one going to the 
whole cause of action 

Hiihback v Britnli NoHh Borneo Co , (1904) 2 K. B 476, 

Bulout V. OTeeUf 87 L T. 679 , 18 Times L B. 709 
The plaintiff claimed damages for injuries caused by the defendant’s 
negligence The defendant denied all neghgence, but paid 807. into Court 
The jury found that the defendant was guilty of neghgence, and assessed 
the damage at 357, Eeld^ that the judge at the trial acted rightly in 
directing that j'udgment should be entered for tho defendant, that the 
plaintiff should have the general costs of the action up to the date of the 
payment into Court, the defendant the general costs of the action after 
that date, and that the plaintiff should have the costs of the issue, 
negligence or no negligence 

Wag&taffe v. Bentley, (1902) 1 K B. 124 , 85 L T 744 
Smith yrNorthleaUi R. D. C , (1902) 1 Ch. 197. 

Dunn V. 8. E. di C. Ry. Co,, (1903) 1 K B. 358. 

Baslell Golf Ball Co. v, Ilutchuon and Main, (1906) 1 Oh. 518. 
The Blanche, (1908) P. 259, 77 L. J. P. 99. 
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Mamed Women, 

A married woman may be ordered to pay costs, and i£ she 
instituted the proceedings, and fails, she may be ordered to pay 
the costs out of property which is sub3cct to a restraint on 
anticipation (56&57Viot o 63, s 2 , Ma7 cJiioness of Hiintly 
V. Gaskell, (1905) 2 Ch 656 ) An order may be made under 
this section as to the costs of a counterclaim raised unsuccessf uliy 
by a married woman defendant (Hood-Barrs v Cathcart (2), 
(1895) IQ B 873 ) Otherwise the section only applies 'to 
cases whore a married woman is plaintiff , nonsuch order can be 
made as to the costs of any motion or appeal made by a married 
womq^n in an action in which she is a defendant {Hood-Barrs 
V Cathcart (1), (1894) 3 Ch 376, Hood-Barrs v Tleriot^ 
(1897) A C 177 ) 


Several Defendants, 

Whore tho plaintiff sues two dolendants who defend jointly 
by tho same solicitor, and judgment is given in favour of one 
defendant and against the other, tho successful defendant is, in 
the absonco of any agreement between him and his co -defendant 
as to how their costs are to be borne inter se, entitled to recovgj; 
from Ihc plaintiff half the costs of the defence {Beaumont v 
'SenToFand '"Bull, (1903) 1 KB 282 ) In an action claiming 
leli'cf against tho defendants in tho alternative, if owing to 
tho attitude taken up by tho unsuccessful defendant it was! 
reasonable to join tho other defendant, tho Court will order ^ 
tho plaintiff to pay the costs of the successful defendant and' 
then to add those costs to tho costs which the unsuccessful 
defendant is ordered to pay to tho plaintiff {Sanderson v. 
Blyth Theatre Co , (1903) 2 K B. 533, Bulloek v L, G 0. 
Co , (1907) 1 K. B 264, 269; but see Westgate v. Crowe^ 
(1908) IK B 24 ) Where one of several co-defendants who 
aro ordered to pay tho plaintiffs’ taxed coats pays tho whole of j 
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such costs, he is entitled to obtain contribution in respect thoicof 
from the other co-defendants in the action, and without an in- 
dependent proceeding (ISIeimj Salt Worlds Co v. Maedonnell,' 
(1903) 2 Ir. R 454 ) 


Costs in the Court of Appeal 

rA.s a rule, in the Court of Appeal costs follow the event, 
and if nothing is said by the Court as to costs, the order will 
be so drawn up. But the Court has full discretion over the 
costs of an appeal, and can , make such order as^to the whole 
oF’any *part pf ,them, ae^'inay' he^ jcist (Order LVIII. r 4; 
53 & 54 Viet, c 44, s 5.) Hence it will, in a proper case, 
refuse costs to the successful party, e p , an appellant has been 
deprived of his costs whore ho succeeded on a point not raised 
in the Court below {Hussey v Horne-Haytie^ 8 Ch. D 670, 
Dye V. Dye, 13 Q B D. 147), or on fiosh evidence (Arnofs 
Case, 36 Ch D 710, Chard v. Jervis, 9 Q B D 178), or 
succeeded on a mere point of law, having failed in proving 
allegations of fraud. (Ex parte Cooper, 10 Ch D 313.) So 
where the appellants wore innooont persons, who had used due 
diligence, but h&d been made the victims of a forgery, their 
appeal was dismissed without costs. {Cooper v Vesey, 20 
Ch. D. 611.) But the more omission by the respondent to 
inform hie opponent that ho has a preliminary ob 3 ection which 
proves fatal to the appeal is not a sufficient reason for de- 
priving him of costs (Ex parte Shead, 15 Q. B. D. 338.) 

The costs of an appeal include the costs of a shorthand 
writer’s notes ,of the ]udgment of the Court below, but not of 
the evidence, except in very special circumstances {Pilling 
V Joint Stack Institute, 73 L. T. 570, Order LVIII. r 12; 
Costner Kellner v. Commercial, dc Corporation, (1899) 1 Ch. 
803 ) The Court of Appeal should be asked to allow such 
^ costs, and also the costs of any copies of material documents 
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prepared for the use of the Court, as soon as judgment is 
given .on the appeal 

The provision of the Public Authorities Protection Act, 1893 
(56 & 57 Viot 0 . 61), s 1 (b), as to costs between solicitor and 
client does not apply to any proceeding in the Court of Appeal 
{Fielding v Morley Corporation, (1899) 1 Ch. 1; Shaio v 
Hertfordshire County Council, (1899) 2 Q B at p. 286.) 

If the Court of Appeal orders a new trial, 
first trial abide the event of the second, unless any special 
order Tie made when the new trial is granted, or at the second 
trial {Creen v, Wright, 2 C. P. D. 354, Field v 

Ot N By. Co., 3 Ex. D 261 ) And by “the event" of 
the second trial is meant the result of that trial as to costs. 
{Brotherton v. Metropolitan District By. Joint Coynmittee, 
(1894) 1 Q B 666, but see Dunn v S. E cO C. By. Co., 
(1903) 1 K. B 358.) 

The costs of a successful application for a now trial will, as a 
rulo^ Tpe given t o the applicant. {Hamilion v. Seal, (1904) 
2KB 262 )^""^'"^""'* ^ 


Costs at Judges" Chambers. 

A Master or district registrar has full power to deal with 
the costs of any application made to him, and in some cases 
to dispose of the whole costs of the action. If the Master 
thinks that the application made to him is a proper one, ho 
will, as a rule, make the costs of it costs m the cause ", 
that means that whoever loses the action will havi^ to pay the 
l^pth sides > If, however, the Master orders the costs 
to bo “ defendant’s costs in the cause," the plaintiff, oven if 
successf ul, -will not bo paid Ins costs of th at application ; if he 
l§(ilJS 4 «hp .piuBt pay both tho defondant^s cogts and his ow n. 
If the Master orders the costs to be “ defendant's costs in any 
e vent,” the pl aintiff will h ave to pay tho costs of the applica- 
tion on both sides, whatever the’ rosuft of tho aotlonV but not 
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jat once, they will be taken into account in the ultimate 
[taxation. It is only where the application is dismissed “ with 
costs” that the successful party is entitled to an immediate 
taxation. In one or two oases the Master may award costs as 
between solicitor and client. (See Order XIX. r 27, and 
Fricker v, Ym Grutten, (1896) 2 Oh. 649.) 

An appeal lies from the Master’s decision to the judge at 
chambers, even where it only affects costs. {Foster v Edwards, 
48 L. J. Q B. 767.) But if the order be not appealed from at 
the time, the judge at the trial has no power to vary it 
{Koosen v. Bose, 45 W E 337; 76 L. T. 145 ) 
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RULES AFFECTING PLEADINGS, &c. 


Order III r G 

SPECIALLY INDORSED WRIT 

In all actions where the plaintiff seeks only to recover a debt or 
liquidated demand in money payable by the defendant, with or 
without interest, arising (A ) upon a contract, express or implied 
(as, for instance, on a bill of exchange, promissory note, or cheque, 
or other simple contract debt), or (B ) on a bond or contract 
under seal for payment of a liquidated amount of money; or 
(0 ) on a statute where the sum sought to be recovered is a fixed 
sum of money or in tlie nature of a debt other than a penalty, or 
(D ) on a guaranty, whether under seal or not, where the claim 
against the principal is in respect of a debt or liquidated demand 
only, or (E ) on a trust, or (F ) in actions for the recovery of land 
with or without a claim for rent or mesne profits, by a landlord 
against a tenant whose term has expired or has been duly deter- 
mined by notice to quit, or has become liable to forfeiture for non- 
payment of rent, or against persons claiming under such tenant, 
the writ of summons may, at the option of the plaintiff, be 
specially indorsed with a statement of his claim, or of the remedy 
or relief to which he claims to bo entitled Such special indorse- 
ment shall bo to the effect of such of the Forms in Appendix 0 , 
Sect IV , as shall be applicable to the case {And see Precedents, 
Nos 32-39, 72 ) 

Order XIII 

DEFAULT OF APPEARANCE. 

3 Where the writ of summons is indorsed for a liquidated 
(loniand. whether specially or otherwise, and the defendant fails, 
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01 ’ all the defendants, if more than one, fail, to appear thereto, the 
plamtiff may enter final judgment for any sum not exceeding 
the sum indorsed on the writ, together with interest at the rate 
specified (if any), or (if no rate be specified) at the rate of five per 
cent per annum, to the date of the judgment, and costs. 

5 Where the writ is indorsed with a claim for jiecuniary 
damages only, or for detention of goods with or without a claim 
for pecuniary damages, and the defendant fails, or all the defen- 
d^ts, if more than one, fail, to appear, the plaintiff may enter 
interlocutory judgment, and a writ of inquiry shall issue to assess 
the value of the goods and the damages, or the damages only, as 
the case may be, in respect of the causes of action disclosed by the 
indorsement on the writ of summons But the Court or a judge 
may order a statement of claim or particulars to be filed before 
any assessment of damages, and may order that, instead of a writ 
of inquiry, the value and amount of damages, or either of them, 
shall be ascertained in any way which the Court or judge may 
direct 

8 In case no appearance shall be entered in an action for the 
recovery of land, within the time limited by the writ for appear- 
ance, or if an appearance be entered but the defence be limited to 
part only, the plaintiff shall be at liberty to enter a judgment 
that the person whose title is asserted in the wiit shall recover 
possession of the land, or of the part thereof to which the defence 
does not apply 

12 In all actions not by the rules of this Order otherwise 
specially provided for, in case the party served with the writ does 
not appear within the time limited for appearance, upon the 
filing by the plaintiff of a proper affidavit of service, and, if the 
•writ IS not specially indorsed under Order ITT rule 6, of a state- 
ment of claim, the action may proceed as if such party had 
appeared, subject, as to actions where an account is claimed, to 
the provisions of Order XV 

Okder XIV 

SUMMARY JUDGMENT 

1 —(a) Where the defendant appears to a writ of summons, 
specially indorsed under Order III rule G, the plaintiff may, on 
affidavit made by himself or by any other person who can swear 
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positively to the facts, verifying the cause of action and the 
amount claimed (if anyj, and stating tliat in his belief there is no 
defence to the action, apply to a judge for liberty to enter final 
judgment for the amount so indorsed, together with interest, if 
any, or for the recovery of the land (with or without rent or mesne 
profits), as the case may be, and costs The judge may there- 
upon, unless the defendant, by affidavit, by his own viva voce evi- 
dence, or otherwise, shall satisfy him tliat he has a good defence 
to the action on the merits, or disclose such facts as may be deeme^^ 
sufficient to entitle him to defend, make an order einx^owering the 
plaintiff to enter judgment accordingly. 

(b) If on the heaiing of any apx)licatioii under this Kule it 
shall appear that any claim which could not have boon specially 
indorsed under Order III rule 6, has been included in the 
indorsement on the writ, the judge may, if he shall think fit, forth- 
with amend the indorsement by striking out such claim, or may 
deal with the claim specially indorsed as if no other claim had been 
mcluded in the indorsement, and allow the action to xirocoed as 
respects the residue of the claim 

2 The application by the plaintifi for leave to outer final judg- 
ment under Rule 1 shall be made by summons returnable not less 
than four clear days after service, accompanied by a copy of the 
affidavit and exhibits referred to therein 

3 — (a) The defendant may show cause against such application 
by affidavit, or (except in actions for the rocovoiy of land ) by olfor- 
mg to bring into Court the sum indorsed on the writ, or the judge 
may allow the defendant to be examined upon oath. 

(b) The affidavit shall state whotlior the defence alleged goes 
to the whole or to part only, and (if so) to what part of tho plain- 
tiff’s claim 

(c) The judge may, if he thinks fit, order the defendant, or m 
the case of a corporation, any officer thereof, to attend and bo 
examined upon oath, or to produce any leases, deeds, books, or 
documents, or copies of or extracts therefrom 

4 It it appear that the defence set uj) by tho defendant applies 
only to a part of the plaintiff’s claim, or that any part of his 
claim IS admitted, tho plaintiff shall have judgme:;^t forthwith for 
such part of his claim as the defence does not apply to or as is 
admitted, subject to such terms, if any, as to suspending execution, 
or the payment of the amount levied or any part thereof into 
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Court by the sheriff, the taxation of costs, or otherwise, as the 
judge may think fit And the defendant may be allowed to defend 
as to the residue of the plaintiff’s claim 

5 If it appears to the judge that any defendant has a good 
defence to or ought to be permitted to defend the action, and that 
any other defendant has not such defence and ought not to be 
permitted to defend, the former may be permitted to defend, and 
the plaintiff shall be entitled to enter final judgment against the 
letter, and may issue execution upon such judgment without pre- 
judice to his right to proceed with his action against the former 

6 Leave to defend may be given unconditional!}'-, or subject 
to such terms as to giving security or time or mode of trial or 
otherwise as the judge may think fit 

7 Upon the hearing of the application, with the consent of the 
parties, an order may be made referring the action to a master, or 
the action may be finally disposed of without appeal in a summary 
manner 

8 — (a) Where leave, whether conditional or unconditional, is 
given to defend, tlie judge shall have power to give all such direc- 
tions as to the further conduct of the action as might bo given on 
a summons for directions under Order XXX , and may order the 
action to be forthwith set down for trial 

(b) A special list shall be kept for the trial of causes in which 
leave to defend has been given under this Order, and in which the 
judge IS of opinion that a prolonged trial will not be requisite; 
and the judge may, if he thinks it advisable, order any such action 
to bo put mto such list. 

9. — (a) The costs of and incident to all applications under this 
Order shad be dealt with by the judge on the hearing of the 
application, who shall order by and to whom, and when the same 
shall bo paid, or may refer them to the judge at the trial Pro- 
vided that in case no trial afterwards takes place, or no order as to 
costs IS made, the costs are to be costs in the cause. 

(b) If the plaintili makes an application under this Order where 
thi caso IS not within the Order, or where the plaintifi, in the 
opinion of the judge, knew that the defendant relied on a conten- 
tion which would entitle him to unconditional leave to defend, in 
any of such cases the application shall be dismissed with costs to 
be paid forthwith by the plaintiff. 
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10 A tenant shall have the same ri^ht to relief after a judg- 
ment under this Order for recovery of land on the ground of for- 
feiture for non-payment of rent as if the judgment had been given 
after trial 

OnDER XVI r 1 

PARTIES 

All persons may be joined in one action as plaintijBPs, in whom 
any right to relief in respect of or arising out of the same transac- 
tion or series of transactions is alleged to exist, whether jointly, 
severally, or in the alternative, where if such persons brought, 
separate actions any common question of law or fact would arise, 
provided that, if upon the application of any defendant it shall 
appear that such joinder may embarrass or delay the trial of the 
action, the Court or a judge may order separate trials, or make 
such other order as may be expedient, and judgment may be 
given for such one or more of the plaintiffs as may be found to 
be entitled to rehef, for such relief as he or they may be entitled 
to, without any amendment But the defendant, though unsuc- 
cessful, shall be entitled to his costs occasioned by so joining any 
person who shall not be found entitled to relief, unless the Court 
or a judge in disposing of the costs shall otherwise direct 


Order XIX 
PLEADING generally 

1 The following rules of pleading shall be used in the High 
Court of Justice, 

2 The plaintiff shall, subject to the provisions of Order XX., 
and at such time and in such manner as therein prescribed, dehver 
to the defendant a statement of his claim, and of the relief or 
remedy to which he claims to be entitled The defendant shall, 
subject to the provisions of Order XXI , and at such time and 
in such manner as therein prescribed, deliver to the plaintiff his 
defence, set-off, or counterclaim (if any), and the plaintiff shall, 
subject to tlie provisions of Order XXIII , and at such time and 
in such manner as therein prescribed, deliver his reply (if any) 
to such defence, set-off, or counterclaim Such statements shall 

BE AS BRIEF AS THE NATURE OF THE CASE WILL ADMIT, and the taxing 

officer in adjusting the coats of the action shall at the instance of 
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jij party, or may "without any request, inquire into any un- 
lecessary prolixity, and order the costs occasioned by such pro- 
ixity to be borne by the party chargeable with the same 

3. A defendant in an action may set-ofi, or set up by way of 
;ounterclaim against the claims of the plaintiff, any right or 
ilaim, whether such set-off or counterclaim sound in damages or 
lot, and such set-off or counterclaim shall have the same effect as 
i (jross -action, so as to enable the Court to pronounce a final ]udg- 
nent in the same action, both on the original and on the cross - 
slaim But the Court or a judge may, on the application of the 
plaintiff before trial, if in the opinion of the Court or judge such 
set-off or counterclaim cannot be conveniently disposed of in the 
pending action, or ought not to be allowed, refuse permission to* 
the defendant to avail himself thereof 

4 Every pleading shall contain, and contain only, a state- 
ment IN A SUMMARY FORM OF THE MATERIAL FACTS ON WHICH THE 
PARTI PLEADING RELIES FOR HIS CLAIM OR DEFENCE, AS THE CASE MAY 
BE, BUT NOT THE EVIDENCE BY WHICH THEY ARE TO BE PROVED, and 

shall, when necessary, be divided into paragraphs, numbered con- 
secutively Dates, sums, and numbers shall be expressed in 
figures, and not in words Signature of counsel shall not be neces- 
sary, but where pleadings have been settled by counsel or a 
special pleader, they shall be signed by him, and if not so settled 
they shall be signed by the solicitor, or by the party if he sues or 
defends in person 

5. The Forms in Appendices C , D., and E , when applicable, 
and where they are not applicable forms of the like character, 
as near as may be, shall be used for all pleadings, and where 
such forms are applicable and sufficient, any longer forms shall 
be deemed prolix, and the costs occasioned by such prolixity shall 
be disallowed to or borne by the party so using the same, as the 
case may be. 

6 In all cases in which the party pleading relies on any mis- 
representation, fraud, breach of trust, wilful default, or undue 
influence, and in all other cases in which particulars may be 
necessary beyonS such as are exemplified in the forms aforesaid, 
particulars (with dates and items if necessary) shall be stated in 
the pleading; provided that, if the particulars be of debt, 
expenses, or damages, and exceed three folios, the fact must be 
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so stated, with a reference to full particulars already delivered or 
to be delivered with the pleading- 

7 A further and better statement of the nature of the claim oi 
defence, or further and better particulars of any matter stated m 
any pleading, notice, or written proceeding requiring particulars, 
may in all cases be ordered upon such terms, as to costs and 
otherwise, as may be ]ust 

8 The party at whose instance particulars have been delivered 
under a judge’s order shall, unless the order otherwise provides, 
have the same length of time for pleading after the delivery of 
the particulars that he had at the return of the summons Save 
as in this Rule provided, an order for particulars shall not, un- 
less the order otherwise provides, operate as a stay of proceedings, 
or give any extension of time 

9 Every pleading which shall contain less than ten folios 
(every figure bemg counted as one word) may be either printed 
or written, or partly printed and partly written, and every other 
pleading, not being a petition or summons, shall be printed 

10 Every pleading or other document required to be delivered 
to a party or between parties shall be delivered in the manner 
now in use to the solicitor of every party who appears by la 
solicitor, or to the party if he does not appear by a solicitor, but 
if no appearance has been entered for any party, then such plead- 
ing or document shall be delivered by being filed with the proper 
officer 

11 Every pleading shall be delivered between parties, and 
shall be marked on the face with the date of the day on which it 
IS delivered, the reference to the letter and number of the action, 
the Division to which the judge (if any) to whom the action is 
assigned belongs, the title of the action, and the description of 
the pleading, and shall be indorsed with the name and place of 
business of the solicitor and agent, if any, delivering the same, or 
the name and address of the party delivering the same if he does 
not act by a solicitor 

13 Evehy allegation of fact in any pleading, not being a 
petition or summons, if not denied specifically ok. by neces- 
SAKY implication, OK STATED TO BE NOT ADMITTEgl IN THE PLEADING 
OF THE OPPOSITE PAKTY, SHALL BE TAKEN TO BE ADMITTED, eXCept 

as against an infant, lunatic, or person of unsound mind not so 
found by inquisition. 
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14 Any eondition precedent, the performance or occurrence 
of which IS intended to be contested, shall be distinctly specified 
in his pleading by the plaintiff or defendant (as the case may 
be); and, subject thereto, an averment of the performance or oc- 
currence of all conditions precedent necessary for the case of 
the plaintiff or defendant shall be imphed in his pleading 

15 The defendant or plaintiff (as the case may be) must 

B^SB BY EG[S PLEADING ALL MATTERS WHICH SHOW THE ACTION OR 
COUNTERCLAIM NOT TO BE MAINTAINABLE, OR THAT THE TRANS iCTION 
IS EITHER VOID OR VOIDABLE IN POINT OF LAW, AND ALL SUCH 
GROUNDS OF DEFENCE OR REPLY, AS THE CASE MAY BE, AS IF NOT 
RAISED WOULD BE LIKELY TO TAKE THE OPPOSITE PART? BY 
SURPRISE, OR WOULD RAISE ISSUES OF FACT NOT ARISING OUT OF 
THE PRECEDING PLEADINGS, as, for instance, fraud, Statute of 
Limitations, release, payment, performance, facts showing ille- 
gality either by statute or common law, or Statute of Frauds 

16 No pleading, not being a petition or summons, shall, except 
by way of amendment, raise any new ground of claim or contain 
any allegation of fact inconsistent with the previous pleadings 
of the party pleadmg the same 

17. It shall not be sufficient for a defendant in his statement of 
defence to deny generally the grounds alleged by the statement 
of claim, or for a plamhff in his reply to deny generally the 
grounds alleged in a defence by way of counterclaim, but bach 

PARTY MUST DEAL SPECIFICALLY WITH EACH ALLEGATION OF FACT OF 
WHICH HE DOES NOT ADMIT THE TRUTH, except damages 

18. Subject to the last preceding Rule, the plaintiff by his reply 
may join issue upon the defence, and each party in his pleading 
(if any), subsequent to reply, may join issue upon the previous 
pleading Such joinder of issue shall operate as a denial of every 
material allegation of fact in the pleading upon which issue is 
joined, but it may except any facts which the party may be 
willing to admit, and shall then operate as a demal of the facts 
not so admitted 

19. When a party in any pleading denies an allegation of fact 
m the previous pleading of the opposite party, he must not do so 

EVASIVELY, BUT ANSWER THE POINT OF SUBSTANCE ThuS, if it be 
alleged that he received a certain sum of money, it shall not be 
sufficient to deny that he received that particular amount, but 
he must deny that he received that sum or any part thereof, or else 
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set out how much he received And if an allegation is made with 
divers circumstances, it shall not be sufficient to deny it along 
with those circumstances 

20 When a contract, promise, or agreement is alleged in any 
pleading, a bare denial of the same by the opposite party shall be 
construed only as a denial in fact of the express contract, promise, 
or agreement alleged, or of the matters of fact from which the 
same may be implied by law, and not as a denial of the legality or 
sufficiency in law of such contract, promise, or agreement, whether 
with reference to the Statute of Frauds or otherwise 

21 Wherever the contents of any document are material, it 
shall be sufficient in any pleading to state the effect thereof as 
briefly as possible, without setting out the whole or any part 
thereof, unless the precise words of the document or any part 
thereof are material 

22 Wherever it is material to allege malice, fraudulent inten- 
tion, knowledge, or other condition of the mind of any person, 
it shall be sufficient to allege the same as a fact without setting 
out the circumstances from which the same is to be inferred 

23 Wherever it is material to allege notice to any person of 
any fact, matter, or thing, it shall be sufficient to allege such 
notice as a fact, unless the form or the precise terms of such 
notice, or the circumstances from which such notice is to be in- 
ferred, be material 

24 Whenever any contract or any relation between any persons 
IS to be implied from a series of letters or conversations, or other- 
wise from a number of circumstances, it shall be sufficient to allege 
such contract or relation as a fact, and to refer generally to such 
letters, conversations, or circumstances without setting them out in 
detail. And if in such case tho person so pleading desires to rely 
in tho alternative upon more contracts or relations than one as 
to be implied from such circumstances, he may state tho same in 
tho alternalivo 

25 Neither party need in any pleading allege any matter 
OP pact which the law presumes in his favour, or as to which 

THE BURDEN OP PROOF LIES UPON THE OTHER SIDE,^UnleSS the Same 
has first boen specifically denied (e g , consideration for a bill of 
exchange, where the plaintiff sues only on the bill, and not for the 
consideration as a substantive ground of claim) 
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26 No technical objection shall be raised tO' any pleading* on the 
ground of any alleged want of form 

27. The Court or a judge may at any stago of the proceedings 
order to be struck out or amended any matter m any indorsomeiit 
or pleading which may be unnecessary or scandalous or '\^hJcll ma's* 
tend to prejudice, embarrass, or delay the fair trial of the action, 
and may, in any such case, if they or he shall think ht, order the 
costs of the application to be xiaid as between solicitor and client 


Obdeh XX 

STATEMENT OF CL\IM 

1 The delivery of statements of claim shall be regulated as 
follows — 

(a) AVhere the writ is specially indorsed under Order III 
rule 6, no further statement of claim shall bo delivered, 
but the indorsement on the vrit shall be deemed to bo 
the statement of claim. 

{'b) Subject to the provisions of Order XIII rule 12, as to 
filing a statement of claim when there is no appearance, 
no statement of claim shall be delivered unloss the vsamo 
be ordered under Order XXX or Order XV1II\ rule 3. 

(c) When delivery of a statement of claim is ordered the same 
shall be delivered within the time specified in the order, 
or, if no time be so specified, within twenty-one days 
from the date of the order, unless in either (‘aso the 
time be extended by the Court or a judge 

4 Whenever a statement of claim is dolivorod the plaint iff may 
therein alter, modify, or extend his claim without any amendment 
of the indorsement of the writ 

5 [Eepealed by E S. 0 , July, 1902, r 4.] 

6 Every statement of claim shall state specifically tlu^ relief 
which the plaintiff claims, either simply or in the alternative, and 
it shall not be necessary to ask for general or other relief, which 
may always be given, as the Court or a judge may think just, to 
the same extent as if it had been asked for. And the same rule 
shall apply to any counterclaim made, or relief claimed by the 
defendant, in his defence 

7 Where the plaintiff seeks relief in respect of several distinct 
claims or causes of complaint founded upon separate and distinct 
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grounds, they shall be stated, as far as may be, separately and 
distinctly. And the same rule shall apply where the defendant 
relies upon several distinct grounds of defence, set-off, or counter- 
claim, founded upon separate and distinct facts 

8 In every case in which the cause of action is a stated or 
settled account, the same shall be alleged with particulars, but 
in every case in which a statement of account is relied on by way 
of evidence or admission of any other cause of action which is 
pleaded, the same shall not be alleged in the pleadings 


Order XXI 

DEFENCE AND COUNTERCL^VIM 

1 In actions for a debt or liquidated demand in money com- 
prised in Order III. rule 6, a mere denial of the debt shall be 
inadmissible 

2 In actions upon bills of exchange, promissory notes, or 
cheques, a defence in denial must deny some matter of fact, e g , 
the drawing, making, indorsing, accepting, presenting, or notice 
■of dishonour of the bill or note 

3 In actions comprised in Order III rule 6, classes (A ) and 
(B,), a defence in denial must deny such matters of fact, from 
which the liability of the defendant is alleged to arise, as are 
disputed, e g y in actions for goods bargained and sold or sold 
and delivered, the defence must deny the order or contract, the 
delivery, or the amount claimed, in an action for money had and 
received, it must deny the receipt of the money, or the existence 
of those facts which are alleged to make -such receipt by the 
defendant a receipt to the use of the plaintiff 

4 No denial or defence shall be necessary as to damages 
claimed or their amount, but they shall be deemed to be put in 
issue in all cases, unless expressly admitted 

o If either party wishes to deny the right of any other party 
to claim as oxccutor, or as trustee whether in bankruptcy or other- 
wise, or in any representative or other alleged capacity, or the 
alleged constitution of any partnership firm, he shall deny the 
.samo specifically * 

6 Where a defendant has appeared to a writ of summons 
specially indorsed under Order III rule G, he shall deliver his 
■defence within ten days from the time limited for appearance. 
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unless such, time is extended by tke Court or judge, or unless in 
the meantime the plaintiff serves a summons for judgment under 
Order XIV., or a summons for directions 

7 Where leave has been given to a defendant to defend under 
Order XIV., he shall deliver his defence (if any) within such time 
as shall be lumted by the order giving him leave to defend, or if 
no time is thereby limited, then within eight days after the order. 

^ Where a statement of claim is delivered pursuant to an order, 
or filed in default of appearance under Order XIII rule 12, the 
defendant, unless otherwise ordered, shall deliver his defence 
within such time (if any) as shall be specified in such order, or, if 
,no time be specified, within ten days from the delivery, or filing 
in defaxdt, of the statement of claim, unless in either case the 
time is extended by the Court or a j'udge 

9 Where the Court or a judge shall be of opinion that any 
allegations of fact denied or not admitted by the defence ought to 
have been admitted, the Court or judge may make such order as 
shall be just with respect to any extra costs occasioned by their 
having been domed or not admitted 

10. Where any defendant seeks to rely upon any grounds as 
supporting a right of counterclaim, he shall, in his statement of 
defence, state specifically that he does so by way of counterclaim 

11. Where a defendant by his defence sets up any counterclaim 
which raises questions between himself and the plaintiff along 
with any other persons, he shall add to the title of his defence a 
further title similar to the title in a statement of claim setting 
forth the names of all the persons who, if such counterclaim were 
to be enforced by cross -action, would be defendants to such cross- 
action, and shall deliver his statement of defence to such of them 
as are parties to the action within the period within which he 
is required to deliver it to the plamtiff 

12 Where any such person as in the last preceding Rule men- 
tioned IS not a party to the action, he shall be summoned to appear 
by being served with a copy of the defence, and such service shall 
be regulated by the same rules as are hereinbefore contained with 
respect to the seiyvice of a writ of summons, and every defence so 
served shall be indorsed in the Form No 2 in Appendix B , or 
to the like effect 

13 Any person not a defendant to the action, who is served 
with a defence and counterclaim as aforesaid, must appear thereto 
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as if he had been served with a writ of summons to appear in 
an action 

14 Any person named in a defence as a party to a counterclaim 
thereby made may deliver a reply within the time within which 
he might deliver a defence if it were a statement of claim 

15 Where a defendant sets up a counterclaim, if the plaintiff 
or any other person named in manner aforesaid as party to such 
counterclaim contends that the claim thereby raised ought not Jp 
be disposed of by way of counterclaim, but in an independent 
action, he may at any time before reply apply to the Court or a 
judge for an order that such counterclaim may be excluded, and 
the Court or a judge may, on the hearing of such application, 
make such order as shall be just 

16 If, in any case in which the defendant sets up a counter- 
claim, the action of the plaintiff is stayed, discontinued, or dis- 
missed, the counterclaim may nevertheless be proceeded with 

17 Where in any action a set-off or counterclaim is established 
as a defence against the plaintiff’s claim, the Court or a j'udge 
may, if the balance is in favour of the defendant, give judgment 
for the defendant for such balance, or may otherwise adjudge 
to the defendant such relief as he may be entitled to upon the 
merits of the case 

20 No plea or defence shall be pleaded in abatement 

21 No defendant in an action for the recovery of land who is 
in possession by himself or his tenant need plead his title, unless- 
his defence depends on an equitable estate or right or he claims 
relief upon any equitable ground against any right or title asserted 
by the plaintiff Bui, except in the cases hereinbefore mentioned, 
it shall be suiSoient to state by way of defence that he is so in 
possession, and it shall be taken to be implied in such statement 
that he denies, or does not admit, the allegations of fact contained 
in tho plaintiff’s statement of claim He may nevertheless rely 
upon an\ ground of defence which ho can prove except as herein- 
before mentioned. 


OedekXXII r 22 

PAYMENT INTO COUET 

Wheie a cause or matter is tried by a judge with a jury no- 
communication to the jury shall be made until after the verdict la 
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No 83 

Policy of Life Assukvnce 

1 III the month of July, 1910, Joseph Brown (mentioned in 
the Statement of Claim, and hereinafter called ‘‘ the assured ”) 
was desirous to effect an insurance with the defendant company, 
and signed and delivered to them a declaration in writing, dated 
the 5th day of July, 1910, which he agreed should be the basis 
of the contract of assurance which he desired to effect with The 
defendant company And on the faith of the statements contained 
in the said declaration the defendant company granted him the 
policif sued on, No 24,942 In the said declaration tlie assured 
stated that his age next birthday was 69 years 

2. By the said policy, after reciting the facts in the last para- 
graph mentioned, and that satisfactory evidence of the state- 
ment as to age had to be furnished to the directors, the defendant 
company covenanted to pay 1,0002 to the executors, adminis- 
trators, or assigns of the assured, within one calendar month 
next after satisfactory proof of title and of the ago and death 
of the assured should have been duly furnished to the directors 
of the defendant company. 

3 No' satisfactory proof of the title of the plainlih or of the 
age of the assured has ever been furnished fo (he directors of 
the defendant company 

4 The defendant company does not admit that the plaintiff is 
the legal personal representative of the assured. 

5. It was a condition of the said policy that all persons making 
claims thereunder must give satisfactory proof of i-ho time of birth 
of the assured and of thoir title to rocoivo any sum duo under 
tho said policy, and such further information on each point os 
the directors should think reasonable. Tho plaintiff has given 
no satisfactory proof of tho time of birth of the assured, or of her 
title 

6 It wa^i a condition of the said policy that tho declaration, 
referred to in paragraph 1 above, should form iho basis of the 
contract between the assured and the dofondaDjj company, and 
that if the said declaration was not in all respects true, the said 
policy should bo void. Tho said declaration was not in all respects 
true, Tho age of the assured, on his next birthday, was then 
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such point of law substantially disposes of the whole action, or 
of any distinct cause of action, g^round of defence, set-off, counter- 
claim, 0]’ reply therein, the Court or 3udge may thereupon dismiss 
the action or make such other order therein as may be 3ust 

•1 The Court or a 3udge may order any pleading to be struck 
out, on the ground that it discloses no reasonable cause of action 
or answer, and in any such case, or in case of the action or 
defence being shown by the pleadings to be frivolous or vexatious, 
the Court or a 3udge may order the action to be stayed or dis?- 
missed, or 3udgment to be entered accordingly, as may be 3U8t 

0 No action or proceeding shall be open to ob3ection, on the 
ground that a merely declaratory 3udgmont or order is sought 
thereby, and the Court may make binding* declarations of right 
whether any consequential relief is or could be claimed, or not 

OnDEii XXVII r 13 

DEFAULT OF PLEADING 

If the plaintiff does not deliver a reply, or any party does not 
deliver any subsequent pleading, within the period allowed for 
that purpose, the pleadings shall be deemed to be closed at the 
expiration of tliat period, and all tho material statements of fact 
in tho pleading last delivered shall be deemed to have been denied 
and put in issue 

OHDEE XXX 
SUMMONS FOE DIEECTXONS 

1 “-(a) Except in the cases mentioned in paragraph (d), the 
plaintiff in every action shall take out a summons for directions 
returnable m not loss than four days 

(b) Such summons shall be taken out after appearance and 
before the plaintiff takes any fresh step in the action other than 
application for an injunction, or for a receiver, or the entering of 
judgment in default of Defence under Order XXVII. 

(o) Where under Order XIV the plaintiff applies for 3udgment, 
or where under Order XVIIIa. the defendant applies for a state- 
ment of claim, the judgo may deal with such application as if the 
plaintiff had boon entitled to take out and had taken out a sum- 
mons for directions. 

(d) This rule shall not apply to Admiralty actions within the 
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given, either of the fact that money has been paid into Court, or of 
the amount paid in The jury shall be required to find the 
amount of the debt or damages, as the case may be, without refer- 
ence to any payment into Court 

Oeder XXIII 

REPLY AND SUBSEQUENT PLEADINGS 

^ 1 Except in Admiralty actions, no reply shall be delivered 
■unless the same be ordered 

2 A plaintiff shall deliver his reply, if any, in Admiralty 
actions within six days, and m other actions if ordered within tlie 
time specified in the order, or if no time is so specified within 
ten days, after the defence or the last of the defences shall have 
been delivered, unless the time shall be extended by the Court or 
a judge 

3 No pleading subsequent to reply other than a joinder of 
issue shall be pleaded without leave of the Court or a judge, and 
then shall be pleaded only upon such terms as the Court or judge 
shall think fit Every pleading subsequent to reply shall be de- 
livered within the time specified in the order giving leave to 
deliver the same, or if no time be so specified within four days 
after the delivery of the previous pleading, unless the time shall 
be extended by the Court or a judge 

Order XXIV 

MATTERS ARISING PENDING THE ACTION 

See ante, pp 232, 233, 

Order XXV 

PROCEEDINGS IN LIEU OP DEMURRER 

1 No demurrer shall be allowed 

2. Any party shall be entitled to raise by his pleading any 
point of law, and any point so raised shall be disposed of by the 
judge who tries the cause at or after the trial, provided that by 
consent of th^ parties, or by order of the Court or a judge on the 
application of either party, the same may be set down for hearing 
and disposed of at any time before the trial 

3. If, in the opimon of the Court or a judge, the decision of 
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meaning of section 34 of the Judicature Act, 1873, or to actions in 
which the writ is specially indorsed under Order III rule 6, or 
to actions coming under the provisions of Order XVIIIa., or to 
ajiy proceeding commenced by originating summons, but in any 
sucli action or proceeding a summons for directions may be taken 
out at the instance of any party thereto 

2 Upon the hearing of the summons the Court or a judge 
shall, so far as practicable, make such order as may be just with 
respect to all the proceedings to be taken in the action, and as 
tJ" the costs thereof, and more particularly with respect to the 
following matters Pleading, particulars, admissions, discovery, 
interrogatories, inspection of documents, inspection of real or 
personal property, commissions, examination of witnesses, place 
and mode of trial Such order shall be in the Form No 4a, 
Appendix El , with such variations as circumstances may require. 
{See Precedent, No 44 ) 

3 No aflSdavit shall be used on the hearing of the said summons 
except by special order of the Court or a judge 

4 On the hearing of the summons any party to whom the 
summons is addressed shall, so far as practicable, apply for any 
order or directions as to any interlocutory matter or thing in the 
action which he may desire 

5 Any application subsequently to the original summons and 
before judgment for any directions as to any interlocutory matter 
or thing by any party shall be made under the summons by 
two clear days’ notice to the other party stating the grounds of 
the application. 

6 Any application by any party which might have been made 
at the hearing of the original summons shall, if granted on any 
subsequent application, be granted at the cost of the party apply- 
ing, unless the Court or a judge shall be of opinion that the 
application could not properly have been made at the hearing of 
the original summons 

7 On the hearing of the summons, the Court or a judge may 
order that evidence of any particular fact, to be specified in the 
order, shall be given by statement on oath of information and 
belief, or by production of documents or entries in books, or by 
copies of docunfents or entries or otherwise as the Court or judge 
may direct, 

8 In any action to which Rule 1 of this Order applies, if the 
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plaintiff does not within fourteen days from the entry of the 
defendant’s appearance take out a summons for directions under 
this Order, the defendant shall be at liberty to apply for an order 
to dismiss the action, and upon such application the judge may 
either dismiss the action on such terms as may be just, or may 
deal with such application in all respects as if it were a summons 
for directions under this Order 


Oudba LXIV 

TIME 

4 In causes intended to be tried during the autumn assizes at 
any place for which the Commission Day is fixed by order in 
Council for a day prior to the 1st December, and in Admiralty 
actions, summonses may be issued and pleadings may be amended, 
delivered, or filed in the long vacation on and after the 1st day 
of October in any year, but pleadings shall not be amended, de- 
livered, or filed during any other part of such vacation, unless by 
direction of the Court or a judge, 

5 Save as in the last preceding rule mentioned, the time of the 
long vacation in any year shall not be reckoned in the computa- 
tion of the times appointed or allowed by these rules for amend- 
ing, delivering, or filing any pleading unless otherwise directed 
by the Court or a judge 


Order LXX 

NON-COMPLIANCE 

1. Non-compliance with any of these rules, or with any rule of 
practice for the time being in force, shall not render any pro- 
ceedmgs void unless the Court or a judge shall so direct, but 
such proceedings may be set aside either wholly or in part as 
irregular, or amended, or otherwise dealt with in such manner 
and upon such terms as the Court or j’udge shall think fit 

2, No application to set aside any proceeding for irregularity 

shall be allowed unless made within reasonable time, nor if the 
party applying has taken any fresh step after knowledge of the 
irregularity ^ 
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GONTENTH 

1 Writ 

2 Memorandum of Appearance 

I —INDORSEMENTS ON WRIT, 

GENERAL INDORSEMENTS. 

3. False imprisonment 
4 Fraud 

5. Libel 

6. Trespass (Injunction ; 

7. Trespass by a Man since dead 

8. Recovery of Land and Arrears of Ront 

INDORSEMENTS FOR TRIAL WITHOUT PLEADINGS, 
(i) In Actions for Breach of Contract 
9 Breach of Promise of Marriage 
10 Goods of inferior Quality 

11. Money had and received. 

12. Money paid by Deceased 

13. Non-dehvory of Goods 

14. Non-ropair. 

15 Wrongful Dismissal 

(ii) In Actions of Tort. 

16. Anciont Lights 

17, Copyright 
18 Detinue 

19. Executor suing under Lord Campbell’s Act. 

20. Malicious Prosocution 

21. Misrepresentation. 

22. Negligence by a Solicitor. 

23 Personal Injuries. 

O.P. c c 
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(ill) In Actions for the Eecovert of Land 
24. Ejectment of Tenant for Non-payment of Rent 
25 Heir v Trespasser 

26. Reversioner v Persons claiming under a Tenant for Life. 

(iv) In the Chancery Division 

27 Priority of Mortgagees 

28 Specific Performance, 

lr^ 

INDORSEMENTS FOR AN ACCOUNT 

29. Claim by an Executor 
30 Claim against an Agent. 

31. Mutual Dealings 

SPECIAL INDORSEMENTS. 

32 Bill of Exchange. 

33 Goods, sold and delivered (Account stated.) 

34 Guarantee (ante, p 144). 

35 Work and Labour done. 

36 On a Tiust 

37 Ejectment 'when Term has expired 

38. Ejectment when Tenancy at Will has been determined. 

39. Ejectment when Tenancy determined by a Notice to Quit 

II. -SUMMONSES AND ORDERS. 

40 General Form of an Originating Summons. 

41 Summons under Order XIV 

42 Order made thereon 

43, Summons for Directions under Order XXX 
44 Older made thereon 

45. Summons for Directions m a Commercial case 

III. — STATEMENTS OF CLAIM. 

(i) In Actions for Breach op Contract 

46 Agent liable to Account. 

47. Ditto (Detinue.) 

48 Action on a Bond 

49. Breach of Promise of Marriage 
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50. Commission. 

51. Covenants m a Lease. 

52 Goods sold and delivered. (Non-acceptance ) 

53 Liability of a Tenant to Repair. 

54 Lost Luggage. 

55 Money Overpaid. 

56. Money paid 

57. Tenant v Landlord 

58 Warranty on the Sale of a Mare 

59, Wrongful Dismissal 

60. Points of Claim in a Commercial case 

(ii) In Actions ot Tout 

61 Fraudulent Misrepresentation on the Sale of a Business. 
62. Fraudulont Misrepresentation as to Drains. 

63 Infringement of a Patent 

64. Ditto (Particulars of Breaches.) 

65. Liability of a Lighterman 

66 Negligence of a Solicitor 

67 Personal Injuries in a Railway Accident 
68. Replevin 

69 Throats (under 7 Edw VII c. 29, s 36) 

70 Trespass and Conversion. 

71 Waste. 

(ill) In Actions for the Recovery of Land. 

72, Ejectment of a Tenant 

73 Ejectment by a Remainderman. 

(iv) In an Action claiming only a Declaration. 

74 Landlord v Mortgagee of Tenant. 

IV.— DEFENCES. 

(i) In Actions for Breach of Contract. 

75. Action on an Award. * 

76. Breach of Promise of Marriage. (Defence to No. 49.) 

77. Commission. 

78. Extras’* to a Building Contract. 

c c 2 
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79. Goods Sold and Delivered 

80 Ditto (Inferior Quality, Payment into 

Court ) 

81 Ditto. (Account Stated; Set-off ) 

82. Ditto (Not equal to Sample, Counter- 

claim ) 

83. Policy of Life Assurance 

84. Eectification of an Agreement (Counterclaim ) 

8f Bescission of a Contract. (Accord and Satisfaction ) 

86. Work and Labour done (Interest ) 

87. Points of Defence in a Commercial case. 

(ii) In Actions of Tort 

88 Fraudulent Misrepresentation 

89 Infringement of Copyright 

90 Ditto (Notice of Objections.) 

91. Infringement of a Patent. (Defence to No. 63 ) 

92. Ditto. (Particulars of Objections.) 

93 Liability of a Lighterman (Defence to No. 65 ) 

94. Libel 

95. Libel. 

96 Libel (Apology and Payment into Court.) 

97. Libel (Notice in mitigation of Damages.) 

98 Beplevin (Bent in Arrear ) 

99. Beidevin (Cattle Damage feasant ) 

100. Slander. 

101. Slander (Vulgar Abuse ) 

(ill) In an Action for the Eecovery of Land 

102 Ejectment of a Tenant (Defence and Counterclaim to 

No, 38 ) 

(iv) Notices of Special Defences in Actions for Trial 
WITHOUT Pleadings 

103 Set-off* or Counterclaim. 

104 Infancy 
105. Coverture.'^ 

106 Fraud 

107. Statute of Limitations 
108 Bankruptcy or Composition 
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V.— REPLIES, &c 

109 Goods sold and delivered. (Not equal to Sample.) 

110. Rectification of an Agreement (Reply to No, 84 ) 

111 Ejectment of a Tenant (Reply to No 102.) 

112. Rejoinder 

VI —DISCOVERY 

113. Affidavit as to Documents 

114. Interrogatories in an Action for Dilapidations. 

115. Interrogatories in an Action for Goods sold and delivered 

116 Ditto. (Defendant an Agent only.) 

117 Interrogatories in an Action of Libel. 

118. Objections to answer Interrogatories 

VII.— ADVICE ON EVIDENCE. 

119 Action by the Assignee of a Debt 

120 Fraudulent Misrepresentation 

121. Malicious Prosecution 

122. Seduction. 

123 Slander 
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Ko. 1 

WEIT. 

Indorsed gmerally. 

1911— J— No 610 

Li fiiG High Court of Justice, 

King’s Bench Division. 

Between Mary Jones . Plaintiff, 

and 

Eichard Eobinson . . Defendant 

Geohoe the Fifth, by the grace of God of the United Kingdom 
of Great Britain and Ireland, and of the British Dominions 
beyond the Seas, King, Defender of tlie Faith, to Eichard 
Eobinson, of 50, Fleet Street, in the city of London We com- 
mand you, that within eight days after the service of 'this writ on 
you, inclusive of the day of such service, you do cause an appear- 
ance to be entered for you in an action at the suit of Mary Jones, 
the wife of Eobert M. Jones. And take notice that in default of 
your so doing, the plaintiff may proceed therein and judgment 
may bo given in your absence 

Witness, Eobeet Theeshie, Baeon Loeebuen, 
Lord High Chancellor of Great Britain, the eleventh day 
of August in the year of our Lord one thousand nine 
hundred and eleven. 

N.B — ^This writ is to be served within TWBJjra calendar months from the date 
thereof, or, if renewed, within six calendar months from the date of the 
last renewal, including the day of such date, and not afterwards 
The defendant may appear hereto by entenng an appearance either personally 
or by sohcitor, at the Central Office, Royal Courts of Justice, London 
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Tho plamtifC is a married woman, suing in respect of her 
separate estate 

The defendant is sued as executor of the late John Corbould, 
and also in his own right 

The plaintiff’s claim is for £ , balance of moneys recoivodi 

by the said John Corbould during his lifetime, and by the defen- 
dant since his death, to the use of the plaintiff 
And for an account 

And for a receiver # 

This wnt was issued by F W Williams of, and whoso addiess foi service is, 
19, Ludgatc Hill, Loudon, E 0 , solicitor for the said plaintiff, who resides 
at 145, Belsize Park G-ardens, Hampstead, N W 
This wilt was served by me, at 50, Fleet Street, London, E 0., on tho defendant, 
on Saturday, the 12th day of August, 1911 
Indorsed the 12th day of August, 1911. 

(Signed) W Forsyth, 

(Addiess) 19, Ludgate Hill, London, E.O 


No 2 

MEMORANDUM OF APPEARANCE. 

(Heading as in Precedent iVo 1 ) 

Enter an appearance for Richard Robinson in this action 
Dated the 19th day of August, 1911 
(Signed) Francis Walter of 18, Now Bridge Street, 
London, E C , whose address for service is the same, 
Solicitor for the defendant 
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I.— INDOESEMENTS ON WEIT. 

GENERAL INDORSEMENTS. 

{Ante, p. 38 ) 

No 3. 

False Impeisonment 

The plaintifE’s claim is for damages for the arrest and false im- 
prisonment by the defendant of the plaintiff S J , who is the 
wife of the plaintiff H. J 

No. 4. 

Featjd. 

The plaintiff’s claim is for damages for fraudulent misstate- 
ments contained in a prospectus issued by the defendant as 
director of the Gold Mining Company, Limited 

No 5 
Libel 

The plaintiff’s claim is for damages for a libel contained in the 

Independent for Saturday, November 5th, 1910, being an 

article headed “A New Trick” m the first column of page 5 of 
that issue (See Order III. r 9 ) 

No 6 

Trespass Injunction 

The plaintiff’s claim is for £ damages for the defendants’ 

wrongfully entering the plaintiff’s land, known as Red Meadow, 
Whitchurch, in the County of Southampton, and for an injunction 
restraining the defendants, their servants, workmen, and agents, 
from entering on the plaintiff’s said meadow, or from destroying 
or otherwise injming the hedge or fence on the east side thereof, 
or from erecting or causing to be erected a wooden or other fence 
on the said east side thereof, or from in any way interfering with 
the plaintiff’s use and enjoyment of the said meadow. 
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No 7 

Trespass by a Man since Dead 
The plaintiff’s claim is against the defendants, as executors of 
C D , deceased, for damages for trespasses upon the lands of the 
plaintiff committed by the said 0 D within six months before his 
death 


No 8 

Recovery op Land and Arrears of Rent 

The plaintiff’s claim is, as against all the defendants, to recover 
possession of No 34, High Street, Camden Town, N W , now in 
the occupation of the defendants A , B , and C , as sub-tenants of 
the defendant K , and also, as against the defendant K , for 

£ arrears of rent due from him under the lease of the said 

premises granted him by the plaintiff, for damages for breach 
of the covenants to repair therein, for mesne profits, and for a 
receiver * 


INDORSEMENTS FOR TRIAL WITHOUT PLEADINGS 
(See ante, pp 39, 61 ) 

(i) In Actions for Breach of Contract 
No 9. 

BREiCH OP Promise of Marriage 

On December 27th, 1909, the plaintiff and defendant verbally 
promised to marry one another On August 3rd, 1911, the defen- 
dant married another lady And the plaintiff claims 1,000Z 
damages. 

If the defendant appears, the plaintiff intends to proceed to 
trial without pleadings 

No 10 

Goods of Inferior Quality 

The plaintiff’s claim is for 601 damages for the defendants 
breach of contract On January 2nd, 1911, the fefendant agreed 


* If the property is sublet, it is as well to for the appointment of a 
receiver SeeGuailiUiv Rtrd, 52 Tj J Q B 263 
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to sell and deliver to the plaintiff 100 sacks of flour of the kind 
known as “seconds” at thirty-five sluUings a sack 

The defendant duly delivered to the plaintiff 100 sacks in 
alleged compliance with lus agreement But the flour in them 
was not “seconds,” but an inferior quality worth only twenty- 
three shillings a sack 

If the defendant appearsi, the plaintiff intends to proceed to- 
trial without pleadings 

No. 11 

Money Had and Received 

The plaintiff's claim is, as executor of J S , deceased, for 
172Z 10s , money received by the defendant for the use of J S 

Paitieulars* — 

1911 £> s d 

January 3rd — To amount of rents of No 5, South Street, 

collected by the defendant - - - 72 10 0 

February 6th — To deposit on intended sale of Elm Villa - 100 0 0 

£172 10 0 

And for interest thereon at the rate of 5 per cent per annum 
till payment or judgment * 

If the defendant appears, the plaintiff intends to proceed to 
trial without pleadings. 


No 12 

Money Paid by Deceased 

The plaintiff is the executor of A B , deceased, A B in his 
life time became surety for the defendant to one 0 D , and, as 
such surety, was compelled to pay, and on June 29 th, 1909, did 
pay, the sum of 1,0512 13s , which the defendant owed to 

0 D 


* The claim for interest m this case, if maintainable at all, must be so under 
the statute 3 & 4 "Will IV c 42, s 28, which enables a jury, ^‘if they shall 
think fit,’' to award interest as damages It is, therefore, unliquidated in 
amount, and cannCh be specially indorsed The plaintiff must prove at the 
tnal that he or his testator made a written demand for payment on the 
defendant, and at the same time gave him notice in writmg that interest 
would be claimed from the date of such demand until pajiment. See p 53 
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And tho plaintiff claims — 

(i) l,05n 13s Ad 

(ii) Interest thereon at the rate of 5 per cent, per annum 

from June 29th, 1909, till payment or judgment. 

If tho defendant appears, the plaintiff intends to proceed to- 
trial 'viithout pleadings. 

No 13. 

Non-Delivery of Goods. 

m 

1. Tho iilanitiff’s claim is for 150Z damages for the defendant’s 
broach of contract in not delivering to the plaintiff 200 tons of 
Scotch ]pig iron, -which the defendant had agreed to deliver to the 
plaintiff free on rail at Cardift‘ on or before March 15th, 1910. 

2 Tho defendant has only delivered 80 tons of tho said iron^ 
and ho did not deliver that quantity till Juno 13th, 1910 

Particulars of damage — 

& s. d 

Loss of profit ou 120 tons at XL per ton - - - 120 0 0 
Loss by delay on 80 tons at 7.v Qd per ton - - 30 0 0 

£150 0 0 

If the defendant appears, the plaintiff intends to proceed to 
trial -without pleadings 

No 14 
Non-Repair 

Tho plaintiff's claim is for damages for tho defendant's broaches 
of covenant in not repairing, and in not yielding up in proper 
repair, tho house. No. 401, Piccadilly, W , which tho jil^xiJtitiff 
demised to the defendant by an indenture dated January 8th, 
1901, which contains the covenants sued on 

Particulars of dilapidations were loft at the house for tho de- 
fendant on January 14th, 1911, they exceed throe folios 

If tho defendant appears, the plaintiff intends to proceed to 
trial without pleadings 

No. 15 

Wrongful Dismissal. 

The plaintiff’s claim is for damages for wrongful dismissal. 
On December 21st, 1909, the defendant engaged tlie plaintiff as 
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an electrical engineer for one year certain, beginning January 
1st, 1910, at a salary of 300Z per annum, payable quarterly. On 
February 19tli, 1910, he discharged the plaintiff from his em- 
ployment 

The plaintiff also claims salary at the rate of 300 Z per annum 
from January 1st to February 19th, 1910 

If the defendant appears, the plaintiff intends to proceed to 
trial 'Without pleadings 


(ii) Iisr Actions of Tort 
Kq 16 

Ancient Lights. 

The plaintiff’s claim is for an injunction to restrain the defen- 
dant from proceeding with the erection of a wall in such a way 
as to obstruct the ancient lights of the plaintiff’s house, No 34, 
King Street, Colchester, in the county of Essex 
If the defendant appears, the plaintiff intends to proceed to 
trial without pleadmgs 


No 17 
Copyright 

The plaintiff claims damages for the defendant’s infringement 
of his copyright in a book entitled “ Hints to Poultry-Fanciers,” 
registered pn April 12th, 1910 

If the defendant appears, the plaintiff intends to proceed to 
trial without pleadmgs 


No 18 
Detinue 

The plaintiff’s claim is for the return of his horse, gig, and 
harness, which the defendant hired of him for the day on April Ist, 
1911, but which he has never returned; 

Or for lOOZ their value 
And for 30 Z damages for their detention 
If the defendant appears, the plaintiff intends to proceed to 
trial without pleadings 
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74, and not 69 as therein stated, and the said policy is Ihereiore 
void 

7 The said policy was made on the life of ihe assm’od, for tlie 
use and benefit of one David Dawson, and not of the assured 
But tho name of the said Dand Dawson was not inserted in 
the said policy, as is required by sect, 2 of tho statute 14 Geo III 
c 48, and the defendant company will therefore object that tho 
said policy is illegal and void 

8 The plaintiff is not the holder of tho said policiy Sho is 
not entitled to receive the moneys, if any, which the defendant 
company may be liable to pay under the said policy. 

No 84 

Eectification of an Ageeement 
Defence and Counteeclaim. 

^ Defence 

1 The defendant admits tlxat ,on May 22nd, 1909, he signed 
a written agreement with the plaintiffs. But tho substance of 
such lagreement is not correctly stated in paragraph 3 of the 
Statement of Claim, The defendant never agreed as in that 
paragraph alleged 

2. The defendant contends that on ihe true construction of the 
saod written agreement the plaintiffs are not entitled to be paid 
any moneys until the defendant has received from abroad the 
proceeds of the mines, either on sale or from workings, sufficient 
for such payment The defendant has never yet received any 
such proceeds 


COUNTEECLAIM 

3 If, however, it should be held lha,t tho plaintiffs are en- 
titled under the' said agreement as written to bo paid any moneys 
by the defendant before he had received from abroad proceeds 
of the said mmes sufficient for such payment, the defendant 
counterclaims t<). have the said agreement rectified, and says that 
the verbal agreement between the plaintiffs and the defendant 
was that no moneys should be payable by defendant to plaintiffs 
until ho had received proceeds of the mines sufficient for pay- 
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No 22 

Negligence by a Solicitor 

The plamtifi’s claim is for 6 1 12s Qd damage caused to the 
plamtift by the defendant’s negligence in his conduct of an action 
brought by the plaintiff against one C D , in Avhich action the 
plaintiff liad retained the defendant to act as his solicitor. 

Particulars. 

The negligence consisted in the defendant’s making an applica- 
tion under Order XIV in the said action, though the plaintiff’s 
elaim was for unliquidated damages. The summons was dis- 
missed with costs, and the plaintiff was ordered to pay, and has 
paid, to the said C D 6Z 12s 6<i for his taxed costs of the said 
summons. 

If the defendant appears, the plaintiff intends to proceed to 
trial iwithoui pleadings. 


No 23 

Personal Injuries 

The plaintiff’s claim is for 100? damages for personal injuries 
sustained by him in a collision near Box on May 9th, 1911, when 
he was travelling on the defendants’ railway os a passenger from 
London to Bristol Such injuries were caused by the defendants’ 
neghgence 

Particulars of Damage 

£ s d. 

Loss of 16 weeks’ salary as clerk at 21 per week - - 30 0 0 

Medical attendance 10 100 

Nurse for 6 weeks 300 

Extra nounshment 2100 

^646 0 0 

If the defendants appear, the plaintiff intends to proceed to 
trial without pleadings 
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No 19 

Executor suing under Lord Campbell’s Act 

The plaintiff, as executor of C D , deceased, brings this action* 
for the benefit and on behalf of Eliza, the widow, and William, 
Margaret, and Mary, the children of C D [as the case may be], 
who have suffered damage from the defendants’ negligence in 
carrying the said 0 D by omnibus, whereby the said C D was 
killed in Cornhill on the 15th January, 1911 

And the plaintiff claims 500 Z damages 

If the defendants appear, the plaintiff intends to proceed to 
trial without pleadings 


No 20 

Malicious Prosecution 

The defendant maliciously and without reasonable or probable 
cause preferred a charge of larceny against the plaintiff before a 
justice of the peace, and caused the plaintiff to be sent for trial 
on the charge and imprisoned thereon, and prosecuted the plaintiff 
thereon at the Middlesex Quarter Sessions, where the plaintiff 
was acquitted 

And the plaintiff claims 500 Z damages. 

If the defendant appears, the plaintiff intends to proceed to 
trial without pleadings 


No. 21 

Misrepresentation 

The plaintiff’s claim is for 500 Z damages for the defendant’s 
fraudulent misrepresentation The defendant induced the plain- 
tiff to buy the goodwill and lease of the George public-house, 
Stepney, by representing to the plaintiff that the takings of the 
said public-house were 40 Z a week, whereas in fact they were 
much less, as the defendant was well aware. 

If the defendant appears, the plaintiff intends to proceed to 
trial without pleadings. 


* It is submitted that an indorsement in tbe above form is a sufficient com- 
pbance with sect 4 of the Act, ante, p 181 , if, indeed, that section applies at 
all where there are no pleadings 
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(ill) In Actions for the Recovery of Land * 

No 24 

Ejectment of Tenant for Non-Payment of Rent 

The plaintiff’s claim is to recover possession of the house and 
premises known as Nine Elms, South Tottenham, in the county of 
Middlesex, which the plaintiff demised to the defendant by a 
lease, dated June 27th, 1903, at a yearly rent of 300? , payable 
quarterly The lease contained the usual covenants and a proviso 
for re-entry The defendant has not paid the rent which accrued 
-due cither at Michaelmas or at Christmas, 1910 
And for 150Z arrears of rent 

And for mesne profits from Christmas, 1910, till judgment 
If the defendant appears, tlie plaintiff intends to proceed to 
trial without pleadings 


No 25 

Heir v Trespasser 

The plaintiff’s claim is to recover possession of the farm and 
premises known as Highfield, situate in the parish of White 
Lackington, in the county of Somerset, of which John Jones was 
seised in foe at the date of his death (November 23rd, 1910) The 
plaintiff is his eldest son and heir 

And for mesne profits at the rate of 200Z a year, from Novem- 
ber 23rd, 1910, till possession bo given to the plaintiff 
If the defendant appears, the plaintiff intends to proceed to 
trial without pleadings 


No 26 

Reversioner v Persons claiming under a Tenant for Life 

The plaintiff’s claim is to recover possession of the house known 
as 182, Piccadilly, W , of which the Rev John Roberts was seised 
in fee at the date of his death (April 17tli, 1882), By his will dated 
February 3rd, 1878, he devised the said house to his daughter 


* From 1852 to 1875 there were no pleadings m ejectment 
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Anne Roberts, for life, with remainder to the plaintiff in fee 
Anne Roberts died on October 3rd, 1911 
And for mesne profits 
And for an injunction 

If the defendant appears, the plaintiff intends to proceed ta 
trial without pleadings 


(iv) In the Chancery Division 
No 27 

Priority of Mortgagees f 

By deed dated October 17th, 1906, certain property therein 
specified was mortgaged by the defendant A B to one J S By 
deed dated January 13th, 1909, J S transferred the said security 
to the plaintiff The defendant E F claims to be mortgagee 
of the said property in piiority to the plaintiff. The defendant 
Gr H claims to be inoitgagee thereof in priority both to the 
plaintiff and to the defendant E F 

The plaintiff claims — 

(i) A declaration that he is first mortgagee of the said pro- 

perty in priority to the defendants E F. and G- H 

(ii) Foreclosure or sale of the said property 
(ill) A receiver 

If the defendants appear, the plaintiff intends to proceed to 
trial without pleadings 

No 28 

Specific Performance 

The plaintiff’s claim is for S]pecific performance of an agreement 
for the sale by the defendant to the plaintiff of the freehold here- 
ditament known as Low Gill, Bredbury, near Stockport, in the 
county of Cheshire Such agreement is contained in three letters 
passing between the plaintiff and the defendant, and dated respec- 
tively October 27th, 29th, and 30th, 1910 


• As to a claim for an injunction in an action for recovery of land, see Read 
V Wotton, (1893) 2 ph. 171 , 62 L. J. Oh 481 , 41 W R 656 , 68 L. T 209. 

t A question of priority will not be dealt with on an originating’ summons 
{In re Giles, 43 Oh D 391 , 59 L J Oh 226 , 38 W R 273 , 62 L T* 376) ; 
hence it is necessary to issue a wnt, even in a simple case like that above 
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And for mesne profits from January 1st, 1911, the date fixed for 
completion, till possession be given to the plaintiff 
Or in the alternative for damages 

If the defendant appears, the plaintiff intends to proceed to 
trial without pleadings 


INDORSEMENTS FOR AN ACCOUNT, 

(Order III r 8; ante, p. 40 ) 

No 29 

Claim by an Executor 

The plaintiff’s claim is, as executor of A. B , deceased, for an 
account of all moneys received and paid by the defendant as the 
agent of A. B. 

ParUculars 

1 On December 1st, 1906, A B. employed the defendant to 
collect the rents of his property, known as Beaoonsfield Terrace, 
Walthamstow 

2 The defendant collected the said rents from December 1st, 
1906, till April 19th, 1911, he paid over to A. B certain moneys 
as and for the rents of the said property up to December 31st„ 
1909 He has made no payment since either to A B or to the 
plaintiff 

3. A B. died on June 13th, 1910, having by his last will, dated 
IMarch 5th, 1910, appointed the plaintiff his executor. Yet the 
defendant has refused to make any payment or render any 
account to the plaintiff 


No 30. 

Claim against an Agent 

The plaintiffs’ claim is for 932? , moneys had and received by 
the defendant as the plaintiffs’ agent, on their behalf, and for 
their use, and also for an account of all moneys had and received 
by the defendant as such agent, and for paymeifb of the amount 
found due on taking such account 


O.P. 


■D D 
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No 31 

Mutual Dealings 

The plaintiff’s claim is, as trustee in bankruptcy of one James 
Smith, for 640Z I 5 . lOd , money payable by the defendant to the 
plaintiff for goods sold and delivered by the said J. S, to the 
defendant, and for money received by the defendant to the use of 
the said J S , and for an account of all mutual dealings between 
the defendant and the said J S from May 3rd, 1907, up to the 
p^sent time, and of all moneys received by the defendant from the 
^aid J S between thes^ dates, and that the defendant may be 
ordered to pay to the plamtiff the amount found due to him on 
takmg such account 

[And see Precedents Nos 11, 46 ] 


SPECIAL INDORSEMENTS 


{Beiyig Statements of Glmm to he indorsed on Writ under 
Order III r 6, ante, p 42.) 

No. 32 


Bill of Exchange. 

- The plaintiff’s claim is for 520 Z II 5 6d , for principal, interest, 
and notarial expenses, payable by the defendant to tlie plaintiff on 
a bill of exchange for 500 Z , dated January 1st, 1910, drawn by 
A. B on the defendant, and accepted by him, payable throe 
months after date to the order of E. P , and indorsed by E P to 
the plaintiff 

F articular s. 

^ £ s, d 

April 4th— Principal due * , . 500 0 0 

Interest . , . . 20 10 0 

Noting . . . . 0 1 (J 


Total . . , £520 11 6 

The plaintiff also claims interest on 500Z of the above sum 
at 61 per cent, from date hereof until payment. 

^ Signed. 

[See Lawrence d Sons v Willcocks, (1892) 1 Q. B. 696, 
and ante, p 51,] 
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No 33 

Goods Sold and Delivered — Account stated 

The plamtifi’s claim is for 62Z 15^ 2d , balance of the price of 
goods sold and delivered by the plaintiff to the defendant 


Particulars 

1910— December 31st— Butcher’s meat suppbod to this date . 

1911 — January Ist to March 31st — Butcher’s meat supplied 

between those dates . • • 


£ s d 
55 12 8 

9 

15 13 0 


0/. 71 5 8 

1911— March Slst — By cash ... . 8 10 6 

Balance due . - . £62 15 2 

The plaintiff will also seek to recover tlie same amount as money 
payable by the defendant to the plaintiff on an account stated 
between them 

Parttculars 

& s. d 

1911 — May 15th— Balance found to be duo on an account stated 
in writing by the plaintiff and verbally agreed 
by the defendant to be correct this day . 62152 

Signed 

No 34 
Guarantee 

[For a precedent of a special indorsement in an action on a 
guarantee, see ante, p 144 ] 


No. 35 

Work and Labour done, 

The plaintiff’s claim is for 313Z Zs lid , balance of an account 
for services rendorod and work dono by the plaintiffs as adver- 
tising agents and contractors for advertisements, in printing, 
posting, and advertising for the defendants, and also for moneys 
paid by the plaintiffs for the defendants at their request; of 
which full particulars have boon delivered exceeding three folios 
m length. 
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Fartimlars 

1910 — April 18tTi to Septeinb#>r 30th. — ^To account rendered 

Gi € 6' 

1911 — ^May 5th — By cheque on account . . . ,460 

July 3rd — Goode shipped to plamtifEs’ £ s cL 

order at Ostend . 116 0 0 

£ h d 

10 per cent, discount 11 12 0 

Freigfht and duty 12 17 0 24 9 0 91 11 0 


£ s (L 
408 19 11 


06 16 0 


£313 3 11 
Signed, 


No 36. 

On a Trust 

Tho plaintiffs are the present trustees of a trust log'ac'y of 
2,7502 , bequeathed by the will of John Brogdon, deceased, to the 
defendants upon trust m favour of the testator’s daughter Mary 
Jane Billing and her children. This legacy has remained unpaid 
by reason of a breach of trust on the part of the dofeiulants and 
is now due from them upon a trust. And the plami-iIlH’ claim 
is to have this legacy paid to them by the defendants, together 
with interest thereon from the 12th day of April, 1885, payment of 
such interest being directed by the testator in his will at th(^ mU\ 
of four per cent, per annum. The defendants have admitto<l that 
assets have come to their hands sufficient to answer the said 
legacy and interest. 

Partwulars 

£ fl. 

1885— Apnl 12— Pnnoipal of legacy . . ... 2,760 0 0 

1890— March 18— Interest thereon from 12th April, 1885, to this 

day at four per cent, less income tax .... 620 12 9 

£3,270 12 9 
Signed, 

[See Hamilton v Brogden, 60 L J Oh. 88.] 

Other forms applicable to oases under heads A., B , C,, T)., and 
E , of Order III r. 6, are given inE. S. 0 , Appendix C., sect. IV, 
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No, 37. 


[Under Order III r 6 (F ) ] 


Statement of Claim to be indorsed on Writ in an Action 

FOR THE EeCOVERY OF LaND WHERE THE TeRM HAS EXPIRED 


(a) Where there is an Agreement in Writing 
The plamtiS’s claim is to recover possession of two fields situate 
at Waxham, in the parish anid manor of Horsey, in the county of 
Norfolk, numbered 491 and 492 in the Titlie Apportionment Map, 
which were demised by the plaintiff to the defendant by an a^ee- 
ment in writing bearing- date September 17th, 1904, for a term 
which expired on September 29th, 1911 

The plaintiff also claims mesne profits from September 29th, 
1911, till possession of the said fields is delivered up to him.* 

Sigmd 


No 38 


(b) Tenancy at Will 

1 The plaintiff’s claim is to recover possession of certain pre- 
mises situate in the parish of M , in the manor of N , in the county 
of S , and known as Hepthorp Farm, and for mesne profits from 
December 23rd, 1910 

2 The defendant was tenant at will to the plaintiff of the said 
premises, but the plaintiff on December 23rd, 1910, duly deter- 
mmed such tenancy and demanded possession of the said pre- 
mises, yet the defendant refuses to deliver up possession thereof 
to the plaintiff 

Bigoted 

[See Precedents Nos 102 and 111 ] 


No 39 

Statement of Claim to be indorsed on Writ in an Action 
FOR the EecOVERY OF LaND WHERE THE TENANCY HAS 
been duly determined by a proper Notice to Quit 
1. The plaintiff’s claim is to recover possession of certain pre- 
mises known as Laurel Cottage, St. Anne’s Churchyard, in the 
borough of Petersfield, in the county of Southampton. 


* The plamtijff is entitled to have the mesne profits in this action calculated 
up to the date of his obtaining possession of the land {Sout7iport Trafnways 
Co, V. Cand^, (1897) 2 Q B 66 , 66 L. J Q B. 532, 7-6 L. T, 816 ) 
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II —SUMMONSES AND OEDEES 
No 40 

General Form of Originating Summons, 

(Order LIV. r 4 b; Appendix K , No 1a ) 

1911 [Mere put the letter and number ]' 

In the High Court of Justice, 

King’s Bench Division, 

Between A B ... Plamtifl, 

and 

CD . . Defendant. 

Let C D of , in the county of , within eight days 

after service of this summons on him, inclusive of tho day of 
such service, cause an appearance to be entered for him to this 
summons which is issued upon the application of the plaintiff, 

who resides at , m the county of , and who claims 

to be entitled to compound interest under a promissory note made 
by the defendant in the following words — [here set out a full 
copy of the note\ for the determination of the following ques- 
tion — ^Whether the said note carries simple or compound interest^ 

Dated the day of , 1911. 

This summons was taken out by E F , of , solicitor foT 

the above-named plaintiff. 

Tho defendant may appear hereto by entering appearance either 
personally or by solicitor at the Central OjBSlce, Eoyal Courts of 
Justice. 

Note — If the defendant does not enter appearance within the 
time and at the place above mentioned, such order will be made 
and proceedings taken as the judge may think just and expedient. 

No. 41. 

Summons under Order XIV. 

I^H^ading as in Precedent No 40^.] 

Upon reading the affidavit of A. B. 

Lei all parties concerned attend the Master in Chambers, Central 
Office, Eoyal Courts of Justice, Strand, London, on Thursday, the 
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2 The defendant occupied the ;said premises as a weekly tenant 
to the plaintiff on the terms that sinch tenancy should be deter- 
minable by a foul' weeks’ notice to quit to be given by either 
party 

3 The plaintiff duly determined the said tenancy by serving on 
the defendant, on October 7th, 1911, a notice to quit the said 
premises on the following [NTovember 8tli, 1911, yet the defendant 
refuses to deliver up possession thereof to the plaintiff 

4^ The plaintiff also claims the mesne profits of the said pre- 
mises from the said November 8th, 1911, till possession bo de- 
livered up 

Signed 

[See another precedent in Daubuz v Lavington, 13 Q B D 
347, 53 L J Q B 283, 32 W R 772, 51 L T 206 
See, also, Rannier v Clifton^ (1894) 1 Q B 238, 42 W R 
287 ] 

For the form of Statement of Claim to be indorsed on the writ 
where a tenant has incurred a forfeiture through not paying Ins 
rentj see Precedent No 72, post, p 430. 
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23rd day of November, 1911, at 1 30 o’clock in the afternoon, on 
the hearing of an apphcation on the part of tlie plaintiffs, that 
they be at liberty to sign final judgment in this action against 
the defendant for the amount indorsed on the writ, with interest, 
if any, and costs 

This summons will be attended by Counsel 

Dated the 18th day of November, 1911 

No 42 

OHDER UNDER OrDER XIV 

[Heading as in Precedent No 40.] 

Upon hearing Counsel for plaintiffs and defendant, and upon 
reading the affidavits of A B and C D , both filed the 23rd day 
of November, 1911 — 

It IS Ordered that the plaintiffs maj sign final judgment in this 
action foi the amount indorsed on the writ, with interest, if emy, 
and costs to be taxed 

Or, 

It is Ordered that, if the defendant pay into Court within a 
week from the date of this order the sum of 2001 , he bo at liberty 
to defend this action, but that if that sum be not so paid, tho plain- 
tiffs be at liberty to sign final judgment for the amount indorsed 
on the writ of summons, with interest, if any, and costs. 

Or, 

It IS Ordered that the defendant be at liberty to defend this 
action, and that it be placed in the short cause list. 

Fit for Counsel. 

And that the costs of this application be costs in the cause 

Dated the 23rd day of November, 1911 

No 43 

Summons ror Directions. 

Under Order XXX. 

[Heading as in Precedent No, 40 ] 

Let all the parties concerned attend Master Archibald in 
Chambers, at the Central Office, Eoyal Courts of Justice, Strand, 
London, on Monday, the 16ih day of January, 1911, at 1.30 o’clock 
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ment of the same The plaintiffs acted as solicitors for botli 
parties m the matter, and prepared the said written agreement 
as a record of the said Vjerbal agreement, and the defendant 
signed the said agreement in the belief, and on the faith of a 
representation made by the plaintiffs, that it contained the terms 
of the said verbal agreement, and that no money would become 
payable by him to the plaintiffs thereunder until he had received 
proceeds of the mines sufficient for such payment 

The defendant counterclaims to have the said agreenjent 
rectified 

[See Precedent No 110 ] 

No 85 

Elscission of a Contract — Acconn and Satisfaction 

1 The defendant admits that he entered intO' a contract with 
the plaintiffs on June 11th, 1910, and that tlie purport thereof 
IS correctly stated in paragraph 1 of the Statement of Claim 
But prior to August 20th, 1910, and before any breach by de- 
fendant of the said contract, the plaintiffs and defendant mutually 
agreed to rescind the said contract, and to substitute a fresh 
agreement therefor. 

2 The terms of the said substituted agreement were reduced 
to writing on August 20th, 1910, and signed by the defendant, 
and the defendant thereby agreed to pay to the plaintiffs 300Z. 
in cash, and also to give them four promissory notes for the re- 
mainder of the said purchase -money, and the plaintiffs agreed 
to accept the said cash and notes in full satisfaction and discharge 
of their rights under the said contract, 

3. On August 27th, 1910, the defendant paid the plaintiffs the 
sum of 300! , and handed to them the said notes, and the said 
cash and notes respectively were accepted by the plaintiffs as 
the due performance and in full satisfaction and discharge of 
the said agreement of August 20th The said notes are still 
outstanding. 

4 The defendant admits that he paid the sum of 300! to the 
plaintiffs, but denies that he did so in pursuance of the said 
contract of June 11th. Such payment was made in performance 
of tho said agreement of August 20 th 
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No 86 

Work and Labour Done and Materials Supplied — Interest 

1. ,Tlie plamtijff never did any of the work or labour, or pro- 
vided any of the materials, specified in the Statement of Claim. 

2 None of the said work or labour was done, nor were any of 
the said materials supplied, for or to the defendant or at his 
request 

S. The defendant never agreed to. pay the plaintiff the prices 
charged for the said work, labour and materials, or any other 
prices The prices charged by the plaintiff are unreasonable and 
exorbitant 

4 The defendant never agreed to pay the plaintiff any interest 
on the sum of 217Z 35 4cZ , or on any other sum 

5 The defendant will object that no facts are disclosed in the 
Statement of Claim which entitles the plaintiff to any interest. 

No 87 

Points of Defence in a Commercial Case 
(Defence to No 60 ) 

1. The lay days did not begin till June 10th, 1911, when the 
ship got into a loading berth in the Avonmouih Dock, and ex- 
pired on June 20 th 


(ii) In Actions of Tort 
No 88 

Fraudulent Misrepresentation 

1. Neither defendant ever made any of the representations 
alleged in the Statement of Claim 

2 No one of the said alleged representations was false in fact, 
no one of them wp,s false to the knowledge of either of the defen- 
dants, no one of them was made fraudulently or recklessly or 
without caring whether the same was true or false 

3 The plaintiff was not induced by any of the alleged repre- 
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sentations to buy the goodwill, tenancy, and licence of the Duke 
of York Tavern The plaintiff ascertained for himself the value 
and extent of the business done at the said tavern, and the class 
of customers using the same He himself examined the books 
and visited the said tavern before he agreed to purchase the same, 
and he made the said pui’chase in reliance upon his own judgment’ 
and the result of his own inquiries and investigations, and not 
upon any statement, or representation made by the defendants or 
either of them 

4 The plaintiff lias not Huflored the alleged or any damage 1)y 
reason of any act or default of either of the defendants ,The 
defendants will object ihat the damage claimed is too remote 

No. 89 

Infringement of Ooi^yrigiit 

1 The plaintiff is not the author of the so-called chart 

2. The plaintiff did not after publication, or at any other time, 
register the said chart at Stationers’ Hall 

3. The registration, if any, is invalid 

4. The said chart is not tho subject of copyright 

5 The defendant has not infringed the plaintiff’s copyright, 
if any. 

6, Notice of objections is delivered herewith, pursuant to the 
statute 5 & 6 Viet. o. 45, s. 16. 


No. 90. 

Notice of Objections. 

(Delivered with the Defence pursuant to the Mute 5 6 Viet 

a. 45, s. 16.) 

The following are the objections upon which the defendant 
intends to rely: — 

1. The so-called chart is not an original work of the plaintiff’s; 
he is not tho first author or inventor of it Similar charts show- 
ing the results of the May races have been publislv^d. in Cambridge 
every May Term since 1863. 

2 The so-called chart is not tlie subject of copyright. It is 
not a literary composition It is merely a pictorial method of 
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stating ceitain items of news about the boat-races which were 
already common property 

3 The sO"Ca.lled chart was never duly entered or registered at 
Stationers’ Hall as required by statute, and the plaintiff can main- 
tain no action for infringement of copyright in respect thereof, 
masmuch as — 

(a) The registration, if made, was made before the publication 
of the said chart, viz , on May 21si, 1910 
^ (b) The said chart was first published on May 24th, 1910, and 
not on May 21st, 1910, which is wrongly entered as the 
date of first publication in the registry book of the 
Stationers’ Company 

No 91 

Infringement op a Patent 
(Defence to No 63 ) 

1 The defendants have not infringed any letters patent 

2 The said alleged invention is not new 

3 The said alleged invention is not the proper subject-matter 
of letters patent 

4 The plaintiff is not the first and true inventor of the said 
alleged invention 

5 The said alleged invention is not useful 

6 The plaintiff’s final specification describes and claims an 
invention larger than and different from the invention the nature 
of which IS disclosed in the provisional specification 

7 Particulars of objections are delivered herewith, pursuant to 
Order LITIa r 14. 


No 92 

Particulars op Objections 

(Delwered with the Defence pursuant to Order LIIIa. r 14 ) 

The following are the particulars of the objections upon which 
the defendants intend to rely 

1 The plaintiff is not the first and true inventor of the said 
alleged invention. 
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2 The said alleged invention is not new 

(i) The said alleged invention had been published in this 

realm prior to the date of the said letters patent in the 
specifications of the following patents — 

(a) Brown and Singleton, No 0815 of 1865 

(b) Orme, No 3964 of 1877 

(c) Gray and TumiiolifPe, No 982 of 1886 

The defendants rely on ’•‘lines 10—17 on page 2 of (a), on lines 
8 — 12 of page 3 of (b), and on the wholo of (o), as anticipating 
the second and third claims in the spocifioatian of tho plaintift’s 
letters patent 

(ii) The said alleged invention claitnod in the iirst olaim of 

the specification of tho plaintiffs letters patent, had, 
prior to the dale of the said letters patent, boon pub- 
lished in this realm in tho following books. — 

(d) “ Light and Heat,” by Joseph Addison, published in 1891 by 
Macmillan & Co , of St. Martin’s Street, W.C. 

The parts relied on aro tho desonptivo matter on pago 12 and the 
illustrated dosigns No 0 on page 13, and No. 128 on pago 92. 

all pubhenUonB cn ivh%<!h the defmdmttB rely^ gmnff 
in each cam the imne of the hole and of the author, and the name and 
addtess of the pahJishe)."] 

(ill) The said alleged invention claimed in tho first claim in 
the specification of tho plainitiffi’s letters patent had 
been published in this realm prior to the date of the 
said lottors patent by the manufacture, use and sale 
of [Bpec'tfy niitwipaiory articles] by the several persons^ 
at the several places, and at the several dates, herein- 
after set out* — 

(e) By A. B. \_ntmc of prior wwr] of [addrecB where took 
place"] for the past six years and their prededesaors in busi- 
ness \name of predeoennor] for many years previously 

(f) 0 D. of for the past nine years. 

(g) The said alleged inventions claimed in the second and third 

claims of the specification of the plaintiff’s letters patent 
have also been anticipated by the common general use of the 
trade for many years prior to the date of the plaintiffs 
letters patent. ^ 


Lines and pages must be specified, if special portions be relied on. 
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3. The said alleged invention is not the subjeot-matter of letters 
patent. 

The defendants intend to rely hereunder upon all prior publica- 
tions set out in the preceding paragraphs, and to allege that in 
none of the claims in the plaintiff’s letters patent is there any 
patentable improvement upon existing prior knowledge 

4 The final specification of the plaintiff’s letters patent de- 
scribes and claims in its second and third claims inventions which 
are not included, and the nature of which is not defined, in the 
prcTisional specification 


No 93 

Liability of a Ligiitfum^n 
(Defence to No 65 ) 

1 The defendants at all dates mentioned in the Statement of 
Claim were and now are warehousemen and wharfingers, but they 
were not and are not lightermen as alleged, and did not enter 
into any contract as such 

2 The defendants never agreed to tranship or carry, or to land 
or warehouse, any of the goods montioned in the Statement of 
Claim upon the terms tlierein alleged, or for reward, or at all. 

3. The defendants deny each and every allegation contained in 
paragraphs 3, 4, and 6 of the Statement of Claim, 

4. The defendants did not, nor did their servants or agents, 
negligently or carelessly navigate, moor, or keep the said lighter, 
or do any act, or omit anything, which caused damage to the 
plaintiff. 

5 If the said goods were shipped on board the said lighter, sln^ 
was at such tiiAe tight, staunch and strong, and in every way 
suitable and reasonably fit for the loading and carnage of the 
said goods But the defendants never warranted, as alleged in 
pajragraph 5 of the Statement of Claim, or at all. No damagi^ 
was caused to any of the said goods by reason of the broach of 
any warranty 

6. Alternatively, the defendants say that if ihoy agreed to 
tranship and carry‘"the said goods for reward or at all, or if they 
shipped any of the plaintiff’s goods on board the said lighter, 
they did so upon the terms that they should not bo liable for any 
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loss or damage to the said goods, except loss or damage arising 
from the negligence or wilful acts of themselves or their servants, 
and that the alleged loss or damage was not so caused 


No 94 
Libel 

1. The defendants are the proprietors of a weekly newspaper 

3 alled tho “Stock Exchange.” ^ 

2. The defendants admit that they printed and published in 
iheir said newspaper the words set out in paragraph 3 of the 
Statement of Claim, but deny that they did so with any of the 
neanings in tho said paragraph alleged The said words are 
ncapable of tho said alleged meanings or any other defamatory 
3r actionable moaning 

3. Tho said words without the said alleged meanings are no 
ibel 

4 Tho said words are part of a fair and accurate report of a 

udioial proceeding, viz., an action tried before Mr Justice 

)jx , in which A. B. was plaintiff and 0 D. defendant, and 

vore published by the defendants bond fide for tho information of 
he public, and in the usual course of their business as public 
ournalists, and without any malice towards the plaintiff, and are 
hereforo privileged. 

5. Tho said words are fair and bond fide comment on matters 
if public interest, namely, the said 3 udicial proceeding and the 
promotion and registration of the J B E Co,, and were pub- 
ished by the defendants boTid fide for the benefit of the public 
nd without any malice towards the plaintiff. 

6. The said words without the said alleged meanings and ac- 
ording to their natural and ordinary signification are true in 
ubstance and in fact. 


No. 95 
Libel 

1 The defendant admits that he printed and®published in his 
ewspaper the words set out in paragraph 2 of the Statement of 
ilaim, but he denies that he published them with any of the 
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meanings in the said paragraph alleged, or with any defamatory 
meaning 

2 In so far els the said words consist of allegations of fact, 
the}’’ are true in substance and in fact, in sO' far as they consist' 
O'! expressions of opimon, they are fair comments made in good 
faith and without malice upon the said facts, which are matters 
of public interest * 


No 96 

Libel—Apology \nd Payment into Coukt 

The defendant admits that she wrote and published tho words 
set out in paragraph 2 of the Statement of Claim She domes 
that they bear the meanings alleged in the said paragraph, but 
she admits that they are libellous in their natural signification, 
and that they refer to the plaintiff She has, since action brought, 
tendered to the plaintiff a full apology for her publication of 
the said words, and has also offered to pay a sum of money to the 
plaintiff for damages and costs And the dofondaut now repoats 
such apology, and expresses her sincere regret for such publica- 
tion She unreservedly withdraws all imputation on tho plain- 
tiff’s character, and brings mio Court tho sum of ol , and 
says that the same, together with such apology, is sufficient to 
satisfy the plaintiff’s claim in this action in respect of tho said 
words without the said alleged meanings, which are domed 

[N B — A Aefmdant may dmy the %nrmendo and yet pay money 
into Court, provided it is made char that the money is paid into 
Court, m respect of the words without the innuendo, which is 
denied Mackay v Manchester Press Co , 54 J P. 22, C Times 
L B 16, ante, p 228 ] 


* This form of pleading was approved by tho Bivieional Court in Zoul 
Pemliyn v. The LK€ni>ed V^etuaUe)8* Mxiro'i, 7 Times L. B 1 (Mathew and 
Grantham, JJ ) 
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]sro.. 97. 

Libel — Notice in Mitigation of Damages, 
Farticiilaf s 


(Deliveted piutuant io 0>det XXXVI r 37 ) 


Take notice, that at the tvial of this action ilio dofondant in- 
tends to give the following maitors iii ovidoiico with a view to 
mitigation of damages — ^ 

1 On August lOih, 1910, before the publication of the letter 
set out in paragraph 4 of the Statement of Claim, the plaintiff 

wrote and caused to bo prinfod and published in the Coimtij 

Oacetie an anonymous letter with regard to the matters men- 
tioned in paragraph 2 of the Slatomoni^ of Claim, in winch ho 
commondod his own oonducl, and thou roforred io the defendant 
in the following words — 

[iSc^ otit so much of the anoni/mout^ letter as attacked the cZe- 
fe7idantJ\ 


2 It was in roply to the attack made on the defendant by this 
anonymous letter that the dofondant wrote the words sot out m 
paragraph 4 of the Siatomoiit of Claim, which the plaintiff alleges 
to bo a libel upon him 

Dated the day of - - — , 1911, 

Yours, &c,, 

A. B., of , 

Defendant's Solicitor, 


To the Plaintiff, and 
Messrs. C. and D., 

his Solicitors or Agents. 


No. 98. 

Replevin— Rent in Ahremi 

The plaintiff hold, and still holds, the said premises as tenant to 
one J. S , at the yearly rent of 300Z,, payable quarterly. On 
August 7tli, 1911, 150i. of the said rent was and^still is duo and 
in arrear from the plaintiff to the said J S,, who thereupon 
appointed the defendant his bailiff to distrain on the goods upon 
or. GO 
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the said premises for the said arrears of rent And the defen- 
dant accordingly took the goods mentioned in the plaintiff’s par- 
ticulars as a distress for the said rent 

No 99 

Eeplevin — Cattle Damage Fe-^uSant 

On July 8th, 1911, the defendant was in occupation of a cer- 
tain field as tenant to Sir J H , and the said cattle wore wrong- 
fu^iy straying in the said field, and doing damage there, where- 
fore the defendant distrained them in the said field. 

No 100 
Slander. 

1 The defendant never spoke or published any of the words 
set out in paragraph 2 of the Statement of Claim. 

2 The defendant never spoke or published the said words witli 
the meaning in the said paragraph alleged The said words are 
incapable of the said moaning or of any other defamatory or 
actionable meaning 

3 The defendant never spoke or published ilio said words of 

the plamtiff in relation to his trade, &c. [Follow the exact ivorde 
of the Statement of Claim ] The plaintiff is not a 

4 The defendant will object that the said words are not action- 
able without proof of special damage, and that none is alleged 
(or, and that the special damage alleged is too romote and is not 
sufficient in law to sustain the action) 

No. 101 

Slander-Vulgar Abuse. 

1 The defendant admits that he spoke and published the words 
set out in paragraphs 2 and 3 of the Statement of Claim, but 
denies that he spoke or published them witJi the meanings in 
the said paragraphs alleged. 

2. The said words are merely vulgar abuse, and wore uttered by 
the defendant fn anger, as all who heard tlio words wore well 
aware; they were not intended or understood to convoy any 
specific charge or imputation against the plaintiff. 
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3 The said words aro incapable of any of the said meanings, or 
of any ollior actionable or defamatory meaning- 

4. The defendant will object that tlie said words (taken either 
by themselves or with any innuendo of which they aro capable) 
are not actionable without proof of special damage, and that none 
IS alleged 


(ill) In an Action vok tiii: Kecoveky oe Land 

No. 102 

Ejectment of a Tenant. 

(Defence andi Oounfe? claim to No 38 ) 

1 The defendant is in possession of the promises mentioned in 
the Statement of Claim. 

2 The defendant demos that ho ever was tenant at will to the 
plaintiff of the said promises But before the determination of 
such tenancy, if any, the plaintiff, by writing dated October 3rd, 
1908, agi’oed to grant* to the defendant a lease of the said pre- 
imses at the yearly rent of 120? for the term of twenty-one years, 
commencing Docembor 25th, 1908, and on that date the defen- 
dant’s tenancy at will, if any, determined, and he has since that 
date been and still is in possession of the said premises under the 
said agreement 

And the defendant counterclaims to have the said agreement 
specifically performed, and to have a loaso granted to him in 
accordance iherowith. 

[See Precedent No 111.] 


* This must ho Hpecially pleaded although the dofondaut is in possesaion, 
hecauHO it is a purdy oepu table defence. See atiUj p. 218. 


(i (, 2 
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(iv) Notices of Special Defences in Actions for Trial 
WITHOUT Pleadings 

[Although pleadings may have been dispensed with, it is still in 
some cases necessary in these actions for the defendant to give 
notice of certain defences (Order XVIIIa r 5, ante, p G3) 
Such notice may be in the following form* — ] 

No 103 

Notice of Set-off or Counterclaim. 

(Heading' in the Action ) 

Take notice that the defendant intends at the hearing of this 
action to claim a set-oil [or (and) to sot up a counfcerclaiiu] on 
the following grounds — 

1 {State the nature of the croBfi-clixim ] 

2 

Particularity 

A B., 

Defendant’s Solicii^r, 

Dated this day of , 19 . 

To the Plaintiff, or 
Messrs X and Y., 
his Solicitors 

Notice of Special Defence. 

Take notice that the defendant intends at the hearing of this 
action to give in evidence and roly upon the following ground of 
defence: — 


No, 104. 

Infancy, 

r 

The defendant was an infant within the age of twenty-one 
years when the alleged contract [or promise] wOvS made. He was 
born at , in the county of , on , 
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OOVKRTUIIE 

The doloiidant ih now [o/, «lio Ava.s, at the time when the sup- 
posed claim arose, ot the supposed contract or agreement was 

made] the wile oi' , oi‘ - — She was married to him at 

, 111 the county ot — , on the — day of He 

resides at — “ , m tlie county of « 


No 100 
Fttvup, 

The dofeudaut was in<lucod to make the alleg'ed promise [or 
agroemeni, 0 / to accept, or indorse the said bill of exchange, or 
io make the said })romissory note, or to oxecuto the alleged deed, 
or to contract the allogoil debt] by the fraud of the plaintilf, oi 
^^hich the 1 olio wing are the partumlaivs* — 

[///vr add iuirHvala>i< of (he <iUe(jed jnnul.'] 


No 107 

iS'rATU'rK OF Limitatio.ns. 

The ])lanLtiirH chum is barred by the Statute of Limitations 
tiil Ja(} I. c Iti; [ 0 /, a speamUfj debt, a & 1 Will IV 
c 42, or, ih an ad ion for the recover ij of land, by the Real Pro- 
Limilutiou Vcl,* 1871]. 


No. 108, 

lUiNKIUJUTCN Olt (10MI>()S1T10-N 

The ilefemlant is a discharged bankrupt. lie obtained his 

order of discharge from the [mme the Comf] on the 

day of • 


^ Ah there uri' xm i>h‘)i(li»gM, Order XXI. 1 . 21, does not apply 
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Or, 

The defendant was discharged by composition or scheme of 
arrang’ement pursuant to sect 18 of the Bankruptcy Act, 1883, 
on the day of 

A B, 

Defendant’s Solicitor, 

Dated the day of , 19 — 

To the Plaintiff, or 
^ Messrs. X and Y , 
his Solicitors. 



J^E PLIES, ET(\ 


455 




V -REPLIES, &c 

No 109 

Goods Sold and Delivkrbd — Not equal to Sample ^ 
{Reply and Defence to Ooimterclaim No 82 ) 

1 Tho plaintifl: admiia that tho defondants have paid 44Z to 

the plaiiitifi’s solicitors, and have brouf^ht 1 into Court as 

alleged Save as aforesaid, ho joins issue with tho defendants 
upon their Defence. 

2 In answer tx> tlie Counterclaim, tho plaintiff denies that the 
said barley was sold by sample as alleged All the said barley 
was bought by the defendants in bulk after inspecting tho same 
upon the plaintilfs premises Tho plaintiff never warranted or 
undertook that it was equal to any sample or was or should bo 
properly screened or well-managed 

3 If tho said sale was by sample, which the plaintiff domes, the 
said barley was equal to the sample, and was properly screened 
and well-managed 


No. 110 

Rectification of an Agueement 
(Reply and Defence to Counterclaim No 84 ) 

1. The plaintiffs join issue with the defendant on his Defence, 

2. As to tho Counterclaim, the plaintiffs will object that on the 
facts therein alleged the defendant is not entitled to have the said 
agreement reoiiflod. 

3. The plaintiffs never agreed as alleged. The said written 

agreement truly represents, and contains, and is, the only agree- 
ment made between tho plaintiffs and the defendant, as the defen- 
dant always well knew. * 

4. The plamtiffs never represented as alleged. They made nm 
representation at all with regard to the term,s of the said written 
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agreement, nor was the said written agreement x^repared as a 
record of any verbal agreement The defendant read over the 
said written agreement, assented to it, and signed it of his own 
free will, and not in the behef or on the faith of any representa- 
tion by the plaintiSs or either of them 

0 The plaintiffs vill object that parol evidence is inadmissible 
to vary the said written agreement, and vill also rely on sect 4 
of the Statute of Frauds 

No 111 

Ejectment of a Tenant 
(Reply and Defence to Counterclaim No 102 ) 

1 The plaintiff joins issue with the defendant upon his 
Defence 

2 And as to the Counterclaim, the x)laintiff domes that he ever 
agreed as theiein alleged 

3 There is no memorandum of any such agieemeni sufficient 
to satisf} the Statute of Frauds 

4 If the plaintiff ever agreed to grant the defendant a lease of 
the said premises, which he denies, such agreement provides that 
the lease should contain a condition by which it would determine 
if the defendant became bankrupt The defendant was adjudicated 
a bankrupt on December 23rd, 1908 ^ 


No 112 
Rejoinder 

1 The defendant joins issue with the plaintiff on paiagraphs 2, 
3, and 4 of liis Defence to tlie Counterclaim 

2 And in further answer to paragraph 3 thereof, the defen- 
dant says [here set out the facts on which the defendant relies, as 
amounting to part performance'] 


* The defendant’s b in kniptcy affords a good defence to the Countei claim 
because a Court of equity -will not decree specific performance of an agieement 
to jrrant a lease in casqs v^bere it would be usolesa to do so Heio, it the Court 
oidered a lease to be granted, the plaintiff could at once forfeit it and re-enter 
;ky reason of the bankruptcy And sect 14 of the Conveyancing Act, 1881, docs 
not apply to such a case 
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VI — DISCOVEEY 

No. 113 

Affidavit as to Documents 
(Heading similar to that in Precedent No 1 ) 

I, John Jones of , in the county of , the above- 

named defendant, make oath and say as follows — 

1 I have in my possession or power the documents relating to 
the matters in question in this action set forth in the first and 
second parts of the First Schedule hereto 

2 I ob 3 ect to produce any of the documents which are tied up 
in the bundle marked A mentioned in the second part of the First 
Schedule hereto, on the ground that they all relate solely to my 
case and do not relate to the plaintiff’s case or tend to support it, 
or to impeach my case, wherefore I say they are privileged from 
pioduction 

3 I also object to produce the analysis and report mentioned in 
the second part of the First Schedule hereto, on the ground 
that it was made and came into existence for the use of my 
solicitor in this action, and as evidence and information as to how 
evidence could be obtained, and otherwise for the use of the said 
solicitor to enable him to conduct my defence in this action, and to 
advise me in reference thereto It was prepared by the direction 
of my solicitor for his own use in anticipation of litigation and 
in the conduct of this action, and for no other purpose whatever, 
wlierefore I say that it is privileged from production f 


This w<xa held a sufficient claim of piivilege m BndAon v WilLimon^ (1893) 

2 Q B 432, v Oavui, (1897) 2 Q B 62, and m Milbanl v 

(1900) 1 Ch 376 In an Hctionfor recovery of land, or for a declara- 
tion of title, the defendant may omit the statement that the documents do not 
impeach his case (JlTo? ? is V Edicmdsj loApp Caa 309, AM • Gen v Kexvcmtle- 
npori’^Tync, (1899) 2 Q B, 478) 

t This was held feuffioiebt in Colluis v London General Onmihts (7o , 63 L J ^ 
Q B 428 , 68 L T. 831 
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4 I object to produce all the other documents set forth m the 
second part of the First Schedule hereto, on tho ground that they 
are privileged They consist of professional communications ol 
a confidential character made to me by my legal advisers for tho 
purpose of giving me legal advice, cases for the opinion of counsel, 
opinions of counsel and instructions to counsel prepared and given 
in anticipation of and during tlie pro gi ess of this action, letters 
and copies of letters passing between me and my solicitor and 
between my solicitor and third persons either in anticipation of or 
during this action, and drafts and memoranda made by my counsel 
and solicitor for the purpose of this action 

5 I have had, but have not now, in my possession or powder the 
documents relating to the matters in question in this action sot 
forth in the Second Schedule hereto 

6. Tho last-mentioned documents were last in my possession in 
the month of October, 1910, when I for’warded the first of them 
(No 38) to the plamtifi, and tho remaining throe to tlie Editor of 
TJie Observe) 

7 According to the best of my knowledge, information and 
belief, I have not now, and never have had, in my possession, cus- 
tody or power, or in the possession, custody or power of my 
solicitors or agents, solicitor or agent, or in the possession, custody, 
or power of any other persons or person on my behalf, any deed, 
account, book of account, voucher, receipt, letter, memorandum, 
paper or writing, or any copy of, or extract from, any such docu- 
ment or any other document whatsoever, relating' to tho matters 
in question in this action or any of them, or wherein any entry has 
been made relative to such matters or any of them, other than and 
except the documents set forth in tho said First and Second 
Schedules hereto 


FIRST SCHEDULE 
Part I 
Oeiginals. 

1 Lettt^r from plaintiff to defendant, dated January 21st, 1910. 

2 Letter from plaintiff’s solicitor to defendant, dated June 6th, 1910. 

3 Letter from plaintiff to defendant, dated Octoler 6th, 1910 

4 The Ohm'on , issue for October 13th, 1910 
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Copies. 

5 Letfcei from defendant to plaintiff, dated October 4tb, 1910 

6 Inventory and valuation made by John Smith, on October 30tli, 1910 

7 

8 

Part II 

9 — 36 Certain documents, numbered 9 to 36 inclusive, which are lied up in 
a bundle maiked A and initialled by the deponent John Jones * 

37 An analysis and report made by Professor on oi about November 23rd, 

1910, and forwarded by him to my solicitor on November 24th, 1910, 
for his use in this action ^ 

Cases for the opmion of counsel, opinions of counsel and instructions 
to counsel prepared and given in anticipation of and during the 
progress of this action 

SECOND SCHEDULE 

38 Letter written and sent by me to the plaintiff on October 4th, 1910 

39 Copy of same- 

40 Copy reply of the plaintiff to that letter dated October 6th, 1910 

41 Letter written and sent by me to the editor of The Ohe^ver on 

Octobei 8th, 1910, with the two copies just mentioned, all three of 
which were inserted by him in the issue of that paper for October 
13th, 1910 

Sworn by the above-named John Jones, at 1. . 

Clement’s Inn, Strand, in the County of j John Jones 
Middlesex, this 17th day of May, 1911, ) 

Before me, 

WAS 

A Commissioner to administer Oaths in the Supreme 
Court of Judicature in England 


No 114 

Interrogatories in an Action for Dilvpiditions 

1 Do you allege that the premises mentioned in the Statement 
of Claim are now in good and tenantable repair^ If nay, set out 


* Any description is sufficient which identifies the documents sufficiently to 
enable the Court to enfoice production, if it should see fif to order it {Taylor 
V Batten, 4 Q B D 85, Bcmcke v Graham, 7 Q B D. 400, Moms v. 
Eduards, 15 App Cas 309, Biidden v Wtlkxnson, (1893} 2 Q B 432 , and^ 
Mdbank v Milbank, (1900) 1 Ch 376 ) 
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a full list of all defects of repair wliicdi you admit now exist Do 
you allege that any and which of such defects existed at the date 
of the demise of the said premises to you^ 

2 Ls not Mr A inspector of nuisances for the borough of 
T ^ Did he not visit and inspect the promises, and when? Did 
he not report thereon^ If yea, identify tho dooumont Is not 
every statement of fact contained iii that report truo'^ If iiay, 
specify every statement therein contamod of whitdi you dispiit.e 
th^ accuracy, and state what you allege •wore tlio true facts m 
that behalf 


No llo 

Intekuogvtoiiifs in \n xicriON FOR Goods Sorm vnd Dkiavkukd 
TO A Nvrmer 

1 Is not Mr- J. L Paldnig your lariu is lie not your 

agent for tho mauagomeui of — — Farin’’^ Is he not author is(‘d 
to purchase goods, and to order work and labour lo be done when 
the same are no3Cs=.ary fur tho said favm*'^ If nay, siate wlia-L his 
authority and position are 

2 'Woro not all or some, and yhicli, of tho goods iuouiloiie<l in 
the x^^i-'tACulais delivered herein ordered of tho ])laint ill’s by the 
said J B Falding in tho luondi of fte]>itmihor, 1910, by word of 
mouth If nay, s'alo when and uhere and by nliom aiul on nlieae 
behalf the said goods woro ordered, and ylictln^r verhndly or by 
letter If verbally, state llio terms of tho said order. If by loHor, 
identify the document 

3 AYere not tho said goods (leU\ori‘d at tho said farin'^ if 
na}’-, islate which of the said goods you say woro not d(divt‘ro<I 
there Have you not soon tho said goods, or soniti ami whicli 
of them, on your said farin'* Have not the said goods, or some 
and -which of them, been u.sod and consumod on tho said farm? 
If nay, state to tho best of your know ledge, inforination, and 
belief, wdioro each of the said goods now is 

4 Are not tho prices charged by tho ])Iaintiffs for tho said 
goods fair and ijeasonablo Which of the said prices do you 
allego to bo oxorbitanl^ Specify in each (uso what sum you 

*'*"would deem a proper and roasonablo prico 

o Do you allege that any price was agreed for any and which 
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of tho said goods? Wliicdi of llio prices charged by the plaintih’s 
do you allege lo bo iii okcO'Ss of the agreed price If any, state 
proLisoly \\liat price 'was agiood for each item, and when and 
where and bciweon whom such agroomoni w^as made, and wholher 
verbally or in wriimg’ If verbally, give the substance of it; if 
in 'writing, identify the document 


No 116 

Inter ROC Aioiai's si-yrruNci ue tuvt thk Goods week suppLiEo^ro 
Defenjunt as Agent only for others. 

1 Wero not tho goods, tho subject-matter of tlus action, bought 
of you by X , 1 , and Z , or sonio one or moro and wh.ch of them''^ 
Were not the said goods supplied by you enliridy foi tlioir use and 
benefit, and not at all for the use and boiiotlt of the defendant/'^ 

2 AVero not tho said goods supplied for use in or upon i‘ortain 
brick-making works at Swindon Who wa'J iheu tJio ownnr of tlio 
said works, and who wu,s then tho occupier? Wore you not tlien 
aware that tho dofondaut was neither the owner nor oeciipior of 
tho said brick-making works 

3. Wore not tho said goods ordered and bought of you, and 
wore you not rocpiostod to deliver tho same at the said brick- 
making works by tho said X , Y., and Z , or some one or moro and 
wliicli of them, or by some one, and whom, for tho use and on tho 
account of one or all of thoni^ If nay, who gave you tho said 
orders, and who roquostod you to supply the said goods, and 
when V 

4 If you say tho defoudaut gave the said ordoiN, and made tho 
said roquost, did ho not tlioii expressly toll you that ho was tho 
servant or agent of tho said X , Y., and Z., or some one or moro 
of them, and that ho was acting in that capacity m giving tho said 
orders and making the said request, and not otherwise? If nay, 
for whom did ho state that ho was acting? Did he not tell you 
that he was not acting on his own behalf, but as an agent for 
some principal? 

5, Did you not know, at the timo you received the said orders, 
that the defendant was then tho servant or !bgent of the said 
X., Y,, and Z., or some one or more of them, and that he was 
not then acting in hU own behalf, but on behalf of some principal r 
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6. Did you not charge the price of the said goods to the said 
X , Y , and Z , or to some one or more and which of them^ Did 
you not give them, or some one or more and which of them, credit 
for the same? 

7. Have you not applied to the said X , Y , and Z , or to some 
one or more and' which of them, for payment for the same? Did 
you not prove against the estate of X for the amount of your 
claim in this action? Did you not attend and vote at a meeting of 
his creditors held on July 2nd, 1910, or on some other and what 
da^? 

8 Did not the said Y give you a bill of exchange for 60 Z , 
or some other and what amount, as part payment for the said 
goods for which you are now suing the defendant? Did not the 
said Z give you a bill of exchange for the full amount which 
you now claim from the defendant? Did you not accept the same 
in full satisfaction and discharge of your present claim? If nay, 
what was the consideration therefor? 


Ho 117 

Inteehogatoeies in an Action brought against the Editor op 
A Hewspaper who has published an Anonymous Letter 
SIGNED “A Ratepayer ” 

1 On what day did you receive the letter signed “A Rate- 
payer,” which IS the subject of this action? How long was it after 
the receipt of the said letter that you published the same in your 
paper? 

2. Was the said letter sent to you anonymously? Or was there 
anything, and what, sent with the said letter to show you who 
wrote it, or from whom it came? 

3. Who delivered the sa^d letter at your office? Who received 
it? Did you yourself see the person who brought it? If nay, 
who did? How long ha,d the said letter been in your office when 
you first saw it? 

4. Was the said letter delivered at your premises in any 
envelope or wrapper? Was it still in such envelope or wrapper 
when you first saw it? If nay, who had opened such envelope 
or wrapper? Where is such envelope or wrapper now? How was 
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it addressed^ What has become of it, and when did 3 'Ou last 
see it^ 

5 Was the said letter sent to you by hand, by rail, by post, 
and which, or how otherwise^ Were there any other and what 
docnments or papers with it? If yea, identify the same and 
state .where the same now are, and what has become of each of 
them From what place did the said letter come^ Was there 
any and what postmark on it^ 

6 Was the said letter accompanied by any request from any 
and what person that yon would insert it in your paper ^ \^re 
you ever asked to print the said letter If yea, state when and 
by whom, and, if such request was in writing, identify the docu- 
ment. Did you consent or refuse to print it^ What reply did 
you make to such request, if any, and when and to whom, and 
whetlier verbally or in writing If verbally, state what you said 
If in writing, identify the document. 

7 * Did you know from whom the said letter had come when 
you first saw it^ Do you know now? If yea, state from whom 
and how and why you knew this Is it the fact that you pub- 
hshed the said letter without knowing who sent it? Did you 
recognise the handwriting of the said letter or of the address'? 
If yea, state to the best of your knowledge who the writer is 
and whether he is or has at any and what time been a ratepayer 
of St. Saviour’s parish 

8 Did you before you published the said letter make any and 
what inquiries as to whether the writer thereof was a ratepayer 
of St Saviour’s parish, or as to who the writer was? If yea, what 
was the nature and result of such inquiries, and when and how 
and of whom did you make them^ 

9 i Did you, before you published the said letter, make any 


* Interrogatory 7 above is only admissible where the identity of such writer 
IS a fact material to some issue raised m the case {Eennessij v Wright (No 2), 
24 Q B D. 445, n. , 36 W R 879 , Grtison v. Rtanfs, 23 Q B. D. 384 , 58 
L J Q B 612 ; 61 L T. 388 ) 

t Interrogatories 9 and 10 are admissible if the defendant has pleaded either 
privilege or fair comment (JEUiott v Gariettj (1902) 1 K B 870 , 86 L T. 441 , 
Rltfinouth HfutuaZ Co^operatwe Society^ Ltd v Tiudsrs* Lid ^ (1906) 1 E B 
403 , see mte^ p 280), not if the only issue be as to damages. (Rarnell v^ 
Walter', 24 Q B D 441 , 59 L J. Q B. 125 , 38 W. R 270 , 62 L T 75 ) 
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aad what inquiries or investigation as to the truth of the state- 
ments contained in it, or any and which of them^ Have you ever 
made an} such inquiries or investigation^ If so, when and with 
what result^ What steps, if any, did you tahe to ascertain 
whether the words were true^ 

10 t Did you at the time that you published the said letter 
beheve that the allegations contained therein, or some and which 
of them, 'were true^ If yea, what information had you at the 
date of its publication which induced you so to believe^ 

n. Was the said letter, after you received it, altered in any 
way before insertion in your paper’ If yea, specify exactly each 
such alteration, and who made it 

Ho 118 

ObjECTIOXS to AXSWER IxTEPvROGATORIES 

I object to answer intenog atones 1 to 7 on the grounds that 
they are, and each of them is, melevant and immaterial to the 
issues to be tried in this action, and unreasonable, vexatious, 
prolix, oppressive, and not put bond fide for the purposes of this 
action 

I decline to answer the remainder of the interrogatories, on the 
grounds that they are, and each of them is, scandalous and 
irrelevant, that they are oppressive and unnecessaiy and have 
been exhibited unreasonably and vexatiously, that they are not 
material at the present stage of this action, and do not relate 
to any matters in question in this action, but are an abuse of 
the process of the Court, and ought not to be allowed 
[And see ante, pp 288 — 290 ] 


t See note f previous page. 
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should be taken and inserted in the brief, as it may be necessary 
to call him, if any attack is made on the genuineness of the letter 

Have in Court [such and such documents] 

Give full notices to produce and to inspect and admit the corre- 
spondence and all relevant documents in the possession of either 
party Include in the notice to produce the draft contract (un- 
dated) the and in the notice to admit, Curtis’s ledger, &c 

[name the documents] It would be well to have a copy made 
of aU the more important documents for the use of the judge 
Prt them in strict order of date and each on a separate page 

No 120 

Commencement of an Advice on Evidence in an Action for 
Fraudulent Misrepresentation 

In this case the onus of proving all the issues lies on the plain- 
tift, but the defendant must, of course, be prepared with evidence 
to rebut any primd facie case which the plaintiff may establish 

The plaintiff cannot succeed, unless he prove — 

1 That the defendant, or some agent of his duly authorised in 
that behalf, made representations to the plaintiff as to some 
existmg fact, 

2 With the intention of thereby inducing the plaintiff to pur- 
chase the defendant’s brewery and to enter into the agreement 
of the 12th November, 1910, 

3 That such representations were false in fact 

4 To the knowledge of the defendant or of his authorised 
agent; 

5 That such representations induced the plaintiff to buy the 
defendant’s brewery and to enter into the said agreement, 

6 That the plaintiff has thereby suffered damage . 

No 121 

Commencement of an Advice on Evidence in an Action of 
Malicious Prosecution 

In an action for malicious prosecution it is necessary for the 
plaintiff to prov^ five things, viz — 

1. That the defendant preferred criminal (or took bankruptcy) 
proceedings against the plaintiff before a judicial oflGlcer 
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YII.— ADVICE ON EVIDENCE. 

No. 119. 

Advice on Evidence in an Action by the Assignee of a 

Debt. 

This is an action brought by the plaintiffs as assignees of a 
debt against the executor of the deceased debtor. The defendant 
refuses to admit either the assignment or notice of the assign- 
ment. This is, I presume, only a formal traverse. But, as both 
facts are denied, they must both be strictly proved; otherwise 
the present plaintiffs cannot recover. Give the defendant notice 
to inspect and admit the indenture of July 15th, 1909, and our 
copy of the notice of assignment. Give him also notice to produce 
the original notice of assignment served on him on August 2nd, 
1909. If the defendant refuses to admit due service of this notice,' 
it must be proved by the person who posted it, if it went by 
post, or who delivered it to him personally, if it was delivered 
by hand. The indenture of July 15th, 1909, can be proved either 
by the assignor, Curtis, himself, or by anybody acquainted with 
his handwriting. 

Then comes the main question in the action: — Did the testator 
at the date of his death owe Curtis 189 ^., the amount assigned by 
Curtis to the plaintiffs [c^c., deal with the facts and difficulties of 
this part of the case']. Curtis himself will be our best witness 
as to the original transaction; he will prove that the testator 
ordered him to do the work. He can refresh his memory by 
referring to the pocket-book in which he took down the testator’s 
order. Be sure and have the original entry in Court and not a 
clean copy of it. 

The plaintiffs’ witnesses then will be: Mr. Curtis and his 
partner, the foreman, &c. [narne theip alT\. Mr. B. must be 
served with o. subpoena duces tecum, a copy of his letter to the 
testator, and the original reply. Who is “ C. Morgan ” who witr 
nessed the testator’s signature to his last letter to Curtis? He 
should be in attendance at the trial, and a proof of his evidence 


O.P. 


H H 
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2 That the defendant acted malicioiisly 

3 That the defendant acted without reasonable op probable 
cause 

4 That the proceedings terminated in plaintiff’s favour. 

5 That the plaintiff has suffered in persen, reputation, oi 
pocket. (See the ]udgment of Bowen, L J-, in Ahrath y N E 
Rati Co , 11 Q B D at p 455, and of Hawkins, J , in Kicks 
V Faulkner, 8 Q, B D 167, 175 ) 

No 122. 

Portion of an Advice on Evidence in an Action of 
Seduction 

This IS an action for damages for the alleged seduction of the 
plaintiff’s daughter by the defendant It is really an impudent 
attempt to levy blackmail on the defendant by fathering upon him 
some other person’s child. 

In an action for seduction it is necessary for the plaintiff to 
prove — 

1. That the girl seduced was the servant of the plaintiff, both 
at the time of the seduction and at the date of the subsequent 
illness and birth 

2. That the defendant seduced the girl 

3 That the child born was the result of this intercourse 

4 Loss of service, or other damage 

The pleadings put all these matters in issue, and the onus of 
proving each of them lies on the plaintiff. 

1. The relationship of master and servant is the gist of the 
action. The plaintiff must prove that his daughter was acting in 
some capacity as his servant at the date of the seduction (other- 
wise there is no injuria: Davies v. WilhamSy 10 Q. B. 725); and 
also at the tune of her pregnancy and illness (otherwise there 
would be no damnum: Kedges v. Tagg, L B. 7 Ex. 283). 

The fact that the daughter lived with her parents is not alone 
suJB&cient to constitute her their servant (Kali v, Kollander^ 4 
B. & C. 660). But “ the smallest degree of service will do.’^ (Per 
Abbott, 0 J , in Manvell v. Thomson, 2C &P at p. 304.) And 
indeed where, as here, the person seduced is the plaintiff’s^ 
daughter, livmg at her father’s house, under age, but capable 

H H 2 
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of acts of service, the law holds that she owes some service to her 
father, and will therefore presume that such services were in 
fact rendered. (See Rams v Butler^ 2 M & W at pp 542, 543; 
Bex V. Ohillesford, 4 B & C. at p. 102 ) It is sufficient if the 
plaintijS shows that he had a right to demand his daughter's 
seivices {Maunder v Venn, Moo & M 323 ) It is clear from 
the decision in v Faux (32 L J Q B 386), that for the 
purposes of this action a person can serve two masters, and it 
IS not enough for the defendant to show that the person he seduced 
was employed elsewhere during the daytime, so long as it appears 
that she slept at home and assisted in the evening in the household 
work 


No 123 

Ad\tce on Evidence in an Action op Slander 

The burden lies on the plaintiff to establish that the defendant 
spoke the words complained of, and also to prove the special 
damage alleged If Messrs X and Y give in Court the evidence 
set out in their proofs, and are not shaken in cross-examination, 
the plaintiff will succeed in making out a pnmd facie case. 

It will then be for the defendant, if he can, to prove one or other 
of the two defences which he has pleaded — privilege and truth. I 
do not think the occasion w’as privileged But even if it was, yet 
in this case the words complained of relate solely to matters be- 
tween the plaintiff and the defendant themselves, matters which 
are entirel} within the defendant’s own knowledge. He must 
therefore have known, when he spoke, whether what he said was 
true or false. He could not have honestly believed his statement 
to be true, unless it was in fact true In other words, the defence 
of privilege merges in the 3 ustification 

The main dispute at the trial must, therefore, be as to the truth 
of the defendant’s statement How, one portion of what he said 
IS true, VIZ , that the plaintiff did receive the cheque And a 
falsehood that is partly true is always the most difficult to meet 
The plaintiff must go into the box he should be our first wit-’ 
ness. He must ^axplain to the jury all the circumstances which 
^led him to interfere in this matter The case wiU be either lost 
or won when Sir E C has concluded his cross-examination of 
the plaintiff 
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In particular, the plaintiff must explain why \here deal with 
the difficulties seriahml Can the plaintiff’s story be corrobo- 
rated by anyone ? Has he any memorandum or entry by which to 
refresh his memory’ Has the defendant made any admission 
or half admission which would help us^ 

*J sjs •* »J >' 

Our witnesses, then, will be [name them] 

Have in Court the usual documents [specify them]. 

Give the usual notices to produce and to inspect and admit all 
relevant documents in the possession of either party, an& in 
particular give notice to the defendant to produce [name the 
special document] 
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Abatement, 

plea in, 13, 109, 145, 214. 

abolished, 13, 145, 213 

Absence, 

of witnesses, 71, 297. 
beyond the seas, reply of, 253. 

Abuse, 

merely vulgar, precedent of plea in slandei, No 101. 

Accord and Satiseaction, 
plea of, 225. 

is a plea in confession and avoidance, 165 
PRECEDENT, No. 85 

Account, 

action of, 40, 97 

how taken, 41, 74. 

no paiticulars required in, 120, ISO. 

mdorsement for, 40, 41, 401. 

summary apphcation for, 40, 69. 

settled, plea of, 97, 110, 231, 437 

PRECEDENTS of indorsement of wiit, Nos. 29—31. 

of Statement of Claim, Nos 46, 47. 
of Defence, No. 81 

Account Stated, 

action on, 110, 206, 403. 
precedents, Nos, 33, 81. 

Acknowledgment, 

to take a case out of the Statute of Limitations, 145, 206, 253. 

Act op Parliament, • 

when it affects the form of pleadmg, 99, 135. 
pubhc, need not be stated in pleading, 85, 115. 
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Action, 

defined, 11 

proceedings in, 1 — 11. 
in wliat Court to sue, 32 — 35 
forms of, at common law, 190, 191 
parties to^ 13—22, 192, 224, 233, 246, 321. 

]omder of causes of, 23 — 31, 193 
diBContmuance of, 2G1. 
consolidation of, 27, 28, 194. 
notice of, no longer necessary, 102 

^ Addhess eor Service, 1, 5 
Administrator, 

claims hj and agamst, 1, 23, 9S, 150, 193. 

Admiralty Actions, 11, 65 
Admission, 

by party, not a material fact, 109. 
that a document is correctly set out, 154, 155, 162 
of facts, by pleader, 1 53 
by implication, 151, 152 
may be withdrawn, 153 
of liability, on paymg money into Court, 226 
judgment on, in default of defence, 6, 7, 153 
in the defence, 250 

Adultery, 

particulars of, 137, 179 
questions as to, 314. 

Advice on Evidence, 291—305 

materials required for preparing, 291. 
points of t7nportance in — 

burden of proof, 147, 292—294, 306 
necessary witnesses, 296—298, 309—316. 
proof of material documents, 298—302, 316—320. 
damages, 302, 303, 322, 323 
mode, place, and time, of trial, 69, 70, 303—305 
PRECEDENTS, Nos 119 — 123 

Appidavit, 

under Order XIY., 54, 55. 
of documents, 266, 284, 457—459. 
form^of, PRECEDENT, No, 113. 
to what extent conclusive, 272, 
m answer to interrogatories, 286, precedent, No 118. 
further and better, 290 
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Affirmative Case, 

v^hen defendant should set up, 161 — 163 

Agency, 

pleading, 107, 108 

denying, 156, 163 

defence by agent, 157. 

set-ofiE against principal, 238 

agent’s right to indemnity, 233 

PRECEDENTS, Nos. 29, 30, 46, 47, 116 

Aggravation of Damages, 
evidence in, 103, 302 
matter of, may he pleaded, 103, 104 
hut need not he answered, 116, 218 
interrogatories as to, 280 

Alien, 34, 248. 

Alteration of contract, plea of, 221 

Alternative, 
promises, 198. 

breaches of, how alleged, 201 
pleading in the, 27, 59, 198, 201, 361. 

not emhari’assing, 215 
claim for relief in the, 203, 223, 244 

Amendment, 

by altering parties, 192, 214 
of indorsement on wnt, 58, 78, n,, 188, 321 
of amount of damages claimed, 140, 204 
of writ by the Statement of Claim, 38, 193 
of pleadings, 188, 250, 291 
once without leave, 189 
of opponent’s pleadmgs, 175, 212. 
at trial, 91, 321 

Ancient Lights, 

PRECEDENT, No 16 

Answers to Interrogatories, 286. 

master must mqmre of servants, 286 — 288. 
objections to answer, 288 — 290. 
further and better, 290. • 

PRECEDENT, No. 118 

Anticipating Opponent’s Pleading, 96, 116, 255 
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Appeal, 327—338. 

poweis of Court of, 328 

to a Divisional Court, 327, ??., 336. 

from Inferior Courts, 327, n 

from Mastei to judge, 336 

from judge to Court of, 336 — 338 

tune for, 329 

notice of, 326, 328, 329. 

cross appeal, 329 

questions of law and fact, 330 

misdirection, 329, 331 

new tiial, grounds for a, 331 — 335 

as to costs, 335, 336 

as to amount of damages, 334 

as to “good cause,” 351 

fresh, evidence on, 328 

costs of, 328, 362. 

from an mterlocutory order or judgment, 336 
to House of Lords, 338 

Appearance, 5 
how entered, 5 
memorandum of, 5, 22, 391. 
by person not named on wnt, 18 
default of, 5, 6, 78. 

PRECEDENT, No. 2 

Appropriation, 

of money paid into Court undei Order XIV., 228, 437 
PRECEDENT, No. 80 

Arbitration, 

reference to 12, 41, 212, 306 
Assaitlt, 

justification for, 95, 126, 159, 164. 

Assessors, 306 

Assignment, 
new, 259 

of leaseholds, how pleaded, 94, 129, 130, 133 
of debt under Judicature Act, 22, 100, 248, 465 
PRECEDENT of advice on evidence in action by assignee, 
No. 119. 

Assurance, ^ 

policy of, defences to action on, 107, 112. 

PRECEDENT of Defence, No 83. 
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Attachment, 

of the person, 339, 340 
of debts, 343 

for not making discovery, 290. 
Atjthohity, 

plea of, 95, 96, 108, 133—137 
Ayerments, 

introductory, 153, 196, 197. 
inconsistent, not embarrassing, 215 


Ayoihanoe, 

plea m confession and, 141, 164 — 167 


Ayo-wry, 95, 135. 


A'YARD, 87. 

PRECEDENT, No. 75 


Bad Pleading, 

specimens of, 91, 97, 143, 147, 153, 158—161, 196. 
Bailee, 91 

cannot set up a 134 

Bankers’ Books Eyidenoe Act, 71, 291, 301. 

Bankruptcy, 1, 193, 456. 

demal of representative capacity of trustee, 157. 
PRECEDENTS, NoS 31, 108, 111. 

Begin, 

right to, 154, 169, 307. 

Bill op Costs, 

action on, 44, 102. 

Bill op Exchange, Action on, 

specially mdorsing claim, 50, 52, 402 

notice of dishonour, when necessary to allege, 50, 92, 216. 

consideration presumed, 91, 98, 293, 

particulars m, 50, 120 

mterest on, 51. 

defence to, must deny some matter of fact, ft, 216. 

burden of proof shifts, 292. 

precedent of specially indorsed wnt, No. 32. 
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Bill of Laling, 

PBECEDENT of Statement of Claim in action on, 111. 

r 

Bill op Sale, 

how to allege invalidity of, 88, 97 

Boro, Action on, 18, 207. 

specially mdorsed writ in, 44, 45. 
claim for interest on, 51. 

under 4 <& 5 Anne, c. 16 (common money bond), 44, 51, 207. 
under 8 & 9 Will III., c. 11 44, 45, 208, 228 
PBECEDENT, No 48. 

Bbeaoh, 

of contract, 195, 200 

of covenant or condition, how alleged, 108, 195, 200 
of tiust, particulars of, must be given, 137 
See Pbecedbnts, Nos 51, 53, 57, 58 

Breach of Promise of Marriage, 
precedents, Nos 9, 49, 76. 

Breach of Warranty, 

PRECEDENTS, NoS 58, 61, 62. 

Burden of Proof, 

general rule as to, 147, 292—294, 306 

shiftmg, 147, 154, 292 

how it affects pleading, 98, 115, 147 

Business, 

of plamtrff, when matenal, 94, 156, 157, 197. 
loss of custom, how proved, 202, 203. 

particulars of, 182, 183. 

books 301 


Carrier, 

action against, 95 

Case, 

action on the, 191. 
special, 1^, 64. 

Cattle Damage Feasant, 120, 126, 135. 
PRECEDENT, No. 99. 
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Cheque, Action ox, 

specially indorsing claun, 50, 52, 402 

defence to, must deny some matter of fact, 87, 216, 37T, 

notice of dishonour, 50, 92. 

intorest on 51. 

Claim, * 

Statement of, 190 — 211. See Statement of Claim 
Close of Plealixos, 80, 261. 

^ Commencement, 

of estate m fee simple, need not be shown, 127. 
of particular estates, must be shown, 128, 130. 
except where matter of inducement, 127 
or m showmg title of adversary, 132 

Commercial Cases, 

summons for directions m, 70, precedent, No 45 
argument before judge, 79. 
order by judge, 70. 

points of claim, 70, 79 , precedent, No 60 
points of defence, 70, 79 , precedent, No 87. 

Commission, 

taking evidence on, 71, 297 

precedents of pleadings in action to recover, Nos 50, 77 

Common Law, 

and statute law, 99, 134, 135 
pleading prmciples of, unnecessary, 85. 

Commoner, 

action by, 94, 95 

Compromise, 321, 322 

Concealed Fraud, 137, 254. 

Conditions Precedent, 
what are, 101, 102 

averment of performance of, implied, 101, 198. 

non-performance of, 50, 101, 220, 435. 
excuse for non-performance of, 198. 

PRECEDENTS, Nos 77, 78, 83. 

Confession, 

of defence aiibrng after wnt, 232. 
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Causes op Action, 

claim of relief, 2, 203 — 206. 
costs of separate, 358 
joinder of, 23—31. 

Certainty, 114, 118—140 

of authority, 95, 96, 133 — 137 

of charges of misconduct, 137, 229 

of damages, 108, 201 

of items, 119, 139, 140, 179, 187 

of names, 111, 182—185, 202, 203 

of numbers, 186, 187. 

of place, 122, 160 

of time, 109, 120, 185. 

of title, 89, 108, 123—133, 196, 218. 

uncortaintv, general observations on, 139 

Cbrtipioate, 

of judge for costs, 325, 355. 

for costs of special jury, 325, 357 

certified copy of public document, 291, 299, 300. 

OHAMBBlia, 7 

summonses at, 7, 54, 63, 65—71, 172-189. 
appeal from, 336. 

Chancery, 

pleadings in, 96, 106. 
relief in, 204, 205, 209, 210 
precedents, Nos, 27, 28, 74. 

ClIARACTER, 

in “which plaintiff sues, 94, 156, 157, 197, 295 
representative, must be stated on writ, 1, 36, 193. 

must bo specifically denied, 157, 221. 

Charging Order, 344. 

Chattel, Action to recover, 68. 

when sufficient to aver possession, 99, 123, 126, 133. 

claiming a lien, 126, 165, 224. 

title alleged in a third person, 132, 134. 

wnt of delivery, 345 

precedents, Nos 18, 47, 70- 
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OONPESSION AND AyOIDANCE, 164 — 167. 
meaning and object of, 141—148, 
all matters in, must be specially pleaded, 165. 
plea m, how it differs from a traverse, 147. 
effect of confession alone, 164 
must be commensurate with the claim, 166, 167. 
other defences may be pleaded with, 215 
in the reply, 252, 253 
in the rejoinder, 261. 
burden of proof where there is, 147, 292 

Consideration, 

when a material fact, 91, 197, 198, 293 
or negotiable instruments, presumed, 91, 98, 293 

Consolidating Actions, 27, 28, 194. 

Contents op Lootjment, 
pleadmg, 91, 162, 198, 
interrogatories as to, 283, 284 

secondary evidence of, when admissible, 299, 301, 302, 319, 
320. 

Continuance, 75, 232, 233 
Contract, 

parties to, 14, 192, 224 
special or implied, 110, 190, 199 
how alleged, 110, 120, 197—201. 
particulars of, 120, 177, 179, 180, 199. 
made by a niamed woman, 19, 25, 59, 101. 

Statement of Claim in actions of, 197 — 201. 
breach of, how averred, 200, 201. 
facts showmg dlegahty of, must be pleaded, 220, 221. 
consideration for, when matenal, 91, 197, 198, 293, 
limitation of habihty under, 92 
conditions precedent in, 101, 198, 220, 435. 
time for performance of, 109 
rectification of, precedents, Nos. 84, 110. 
rescission of, how pleaded, 89, 224 ; precedents, Nos 76, 
80, 85. 

several covenants, 194, 195, 200, precedent, No. 51. 
specific performance of, 205, precedents, Nos. 28, 102, 111. 
special indorsements, precedents, Nos. 82«-35. 
Statements of Claim, precedents, Nob. 46—60. 

Defences, precedents, Nos. 75—87 
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CONTRADICTIXCr, 

opponent’s mtness, 312 — 315. 
o1^ -witness, 310, 311 

Contribution, 233 

r 

OONTRIBUTOE-Sj; NEGLIGENCE, 
nature of plea, 162. 
must be specially pleaded, 166. 
particulars of, 79, 177. 

^Conversion, 

claim m action foi, 97, 124 

denial that goods are plaintiff’s, 134, 156 

PRECEDENT of Statement of Claim, No 70 

Conveyancing Act, 1881, 

notice to tenant under sect 14 100, 456, y/ 

Conviction, 

of a crime, may always be proved, 313 
how proved, 301 
plea of, 254 

Copy, 

when admissible, 299 — 302, 319, 320 
exammed, 299 
certified, 300. 
office, 300 

photographic, 273, 325, 357 
Copyhold, 

title to, how pleaded, 129, 130 

Copyright, 

breach of, 163, 181. 

defendant’s objections, 163, 181, 443 

PRECEDENTS, NoS 17, 89, 90 

Corporation, 

common law powers of, need not be averred, 87. 
execution against, 346 

Costs, 348—364. 

matteis mdlely affeotmg, need not be pleaded," 116. 
of amendment, 189 
of appeal, 328, 362. 
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COTINTEIICLAIM— C0?Z^rw2(<?tZ. 

on application nndei Order XIV , 57 

against parties other than plaintiffs, 245, 246 

notice of, where trial is without pleadings, 63, 452 

counterclaim to, 260. 

plaintiff claiinmg mdemnity against, 233 

striking out, 244 

costs of, 249, 356 

under County Courts Acts, 356 

PRECEDENTS, Xos 82, 84, 102, 103, 110, 111 

€odnty Court, 

costs of action triable m, 355 — 357, 
remitting High Court action to, 212 
jurisdiction of, 350 

Court or Judge,” 

meaning of, in Rules of the Supreme Court, 18, w. 
Covenant, 

plaintiff should sue on each, 195 

exact words maybe material, 91, 92, 197, 198 , precedent. 
No 56 

to repair, 195 And see Repairs. 
assignmg breach of, 108, 195, 200 
PRECEDENTS, NoS 14, 51, 56. 

Coverture, 59. 

PRECEDENT of uotice of defence of. No. 105 

^‘Graves Leave to Refer,” 154, 155. 

Credit, 226. 

particulars of a, 179. 
cross-examination to, 313. 

Orimenal Cause or Matter,” 
no appeal in, 337. 

Cross-examination, 312. 

leading questions may be asked, 31 2. 
mjudicious, 313. 

“to credit,” 313. 

questions which the witness may refuse to answer, 314, 315 
Custom, 

of trade or country, a material fact, 92, 182, 294 


Customers, 182, 202. 
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Costs — contmved, 

of application for New Trial, 363 

of applications under Ordoi XIV., 59 

of counterclaim, 249, 356 

of discovery, 9, 266, 276. 

of misjoiiidci of parties, 14, 189. 

of New Trial, .‘353, 354, 36.‘3 

of particulars, 119 

of prolixity, 114. 

of provinj^ documents, 298 

of soparato causes of action, 358. 

of separate issues, 154, 358 

of several defendants, 361. 

of summonses at Chambers, 60, 67, 172, 363. 

of unnecessary traverses, 154 

on discontinuing action, 261 

on judgment by default, 6, 235. 

inouiTod through delay, 235, 251. 

secuiity foi, 68, 247, 266, 276. 

special, 325, 357 

reserved to tiial, 326, 357 

appeal as to, 335, 336. 

as between party and party, 348 

as between solicitor and client, 16, 348, 354, 364. 

under Public Authorities Protection Aot, 350, ?/., 363 

in tho cause, 363. 

in any event, 363. 

whore money has been paid into Court, 251, 326, 359, 360. 
where action tried by jury, 350—357. 

“ good cause” for depriving plaintiff of, 850—355 

successful defendant of, 351 

when action could havo been tried in tho County Court, 
355—357. 

against a married woman, 361. 

Count, 76, 84. 

Countbbolaim:, 240—249. 

defendant may set up, 233, 236, 241. 
distinction between set-ofP and, 240. 
how far a cross-action, 247. 

independent of plaintiff’s claim, 241. 
can only be used as a shield in two case?, 248 
equitable, 241, 243. 
defence to, 259. 

O.P. ^ 1 
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Damages, 

consequential, 108, 202 
general, 122, 201. 

contemptuous, nominal, substantial, or vindictive, 323, 
liquidated and unliquidated, 43, 323. * 

bow to allege, 103, 108, 182, 201. • 

spocial, 122, 170, 201 , pbecedents, Nos. 54, 57, 58, 62, 67. 
particiilais of, 116, 122, 182, 202, precedents, Nos. 13, 23, 
65, 67, 97, 

matters affecting, 103 — 105. 

interrogatones as to, 280. 

claim for interest as, 53, 394, n, 

notice in mitigation of, 104, 303, 449. 

objections in point of law to, 170, 442, 443, 450. 

pleading to, 116, 149, 218. 

recovered in previous action, 222, 324. 

remoteness of, 202, 442, 450 

writ of inquiry to ascertain, 6, 226, 250. 

accrued since writ, 194, 222, 324 

evidence as to, 302, 308 

excessive or inadequate, as a ground for new trial, 334, 335 
Dates, 

importance of, 113, 121, 128. 

Death, 

proof of, viitiH of, 294. 

Debt, 

former action of, 191. 
special indorsement of wnt for, 42 — 53. 
mere denial of, insufficient, 83, 87, 216, 
assignment of, 22, 100, 248, 465, 
particulars of, 119, 139, 179 

Debtors Act, 1869... 340. 

Declaration, 

old name for a Statement of Claim, 76, 84. 
of right or title, 24, 209—211, 279. 

PRECEDENTS, NoS. 27, 74. 

Deed, 

how pleaded, 86, 91, 197 — 200, 

estoppel by, 223, n, 

when executed in wrong name, 193. 

I i2 
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Default, 

of appearance, 5, 6, 78. 
of defence, 235, 250. 

motion for judgment, 6, 7. 
in making discovery, 290 

r 

Defence, 212—235 

notice of special, under Older XVIIIa., 63, 452 — 454 

considerations affecting, 141, 161, 162, 212 

must admit or traverse every material allegation, 151, 215. 

may confess and avoid, 164 — 167 

may object in point of law, 168 — 170, 215 

may raise several defences, 142, 215 

may contain inconsistent pleas, 215. 

equitable pleas, 230. 
settmg up afi&rmative case in, 162, 163 
special defences, 220—234 
paying money mto Coiut with, 226 
set-off and countei claim, 236 — 249 
to counterclaim, 259. 
third-party piooedurc^, 233 
severing, 233, 234 
pleading to damages, 116, 149, 218 
confession of, 232. 

where defendant has no, 56, 57, 226 
time foi dehveiing, 234, 235 
default of, 235, 250 
amendment of, 188, 250 
various kinds of See Plea. 

PRECEDENTS, Nos. 75—108. 

Defendants, 

joint and several, 15—22. 
to separate causes of action, 27, 30. 
husband and wife, 19, 20, 25, 101. 
costs of several, 361* 

Delay, 

in pleading, 234. 

costs occasioned by, 235, 251 

Delivery, Wr^.’ of, 345 

Delusions, 

particulars of, 181 
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Demurher, 

meaning of term, 142. 
abolished, 380. 

when it was neoeshary, 169, 175 
special, 168, n 

Denial, 

of liability generally, insufficient, S3, 87, 216 

by nocessai'y implication, 151, 152. 

must be specific, 155, 215 And see Traverse 

Departure, 255— 259 

Deposition, 298. 

Descent, 

particulars of, 89, 108, 130, 133, 186, 282, 

Detinue, Action op, 191. 
costs in, 357 

material allegations in, 124 

effect of more traverse of clctontion, 156. 

precedent, No. 18 

Dilatory Pleas, 1 15. 

Directions, 

summons foi, 7, 65—71, 381—383, 408—410 

now compulsory, 65, 77. 

in commercial cases, 70 

powers of Master on summons for, 68—71. 

can bo given on other summonses, 68 

PRECEDENTS, Nos, 43, 44, 45 

Discontinuance, 193, 261. 

Discovery, 

of documents, 264 — 274. 

of facts, 275—290 And see Interrogatories 

befoio giving particulars, 184 

Dishonour, 

notice of, 50, 92, 216, 377. 

Distress, 

defence in replevin, 120, 126, 135, 211, 4ijp, 449, 450 
Distributively,” 139 
District Begistrar, 3, 7, 18, n., 78, 
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Divisional Oouet, 

■whp.t appeals still go to, 327, 9? , 336 

Documents, 

discovery of, 264 — 274 
referred to mi pleadings, loo, 264, 265 
affidavit of, 267, 284, 457 — 459 
further and better affidavit, 272 
privileged from inspection, 26S — 272 
production and inspection, 272 — 274 
m "when production against public policy, 271, 272, 318, 319. 
tied up m a bundle, 457 — 459. 
contents of, pleading, 91, 162, 197, 198. 

intenogatories as to, 283, 284 
photographs of disputed documents, 273, 325, 357 
proof of, 298—302, 316—320. 
secondary evidence of, 299, 319, 320 
copies of, 299, 319. 

to refresh the memory of a witness, 311, 312. 
stamping at the trial, 318 
notice to produce, 298, 319, 466, 469. 
notice to inspect and admit, 298, 466, 409. 
proof of handwritmg, 317 

Dower, 191 

Drains, 

PRECEDENTS, Nos. 56, 57, 62 
Duty, 

pleading a, 83, 85 


Easement, 

title to, must be shown, 86, 88 

pleading prescriptive right to, 124. 

exact right claimed must be shown, 122, 197. 

Ejectment. See Eeoovery op Land. 
a mixed ” action, 191. 

Doe dem. A, v B explained, 210. 
formerly no pleadings m, 399, w. 

Elegit, Writ op, 342. 

Endorsement. See Indorsement. 
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Entry por Trial, 262, 263 

Equitable, 

defences, 230. 

m an action for recovery of la<p.d, 125, 218, €19, 451 
relief, 204, 241, 242 
execution, 342, 343 

Equity, 

now administered lu King’s Bench. Division, 41, 204, 218, 
230, 241, 242, 264 * 

conflict between law and, 99. 

Estate, 

title to, how pleaded, 89, 123 — 131, 218. 
in fee simple, 127 — 132, 135. 
paiticular, 128 — 131, 135. 
copyhold, 129, 130 

Estoppel, 

title by, 45, 131. 

must be specially pleaded, 223, 224 
bad pleading may waive, 146, 147 

Evasive 

traverse, forbidden, 157—161, 215, 
negative pregnant, 158, 159 

Evidence, 

on application under Order XIV., 55, 56. 
must not be pleaded, 106 — 110 
advice on, 291—305, preokdents, Nos. 119—123 
burden of pi'oof, on whom meumbent, 147, 154, 292—294, 
307. 

on commission, 297, 298. 
disclosing, 177, 183 
documentary, 298—302, 316—320. 
secondary, of documents, 299, 319, 320 
witnesses, 296—298, 309 — 316 
rebutting, 320 

against the weight of, 331, 332 

wrongly received or wrongly rejected by judge, 331, 332. 
none to go to the jury, 321, 332. 
a-ffecting damages only, 103, 104, 280, 281, 303. 
fresh evidence discovered, 333. 
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V' 

Examination op Witness, 
before the trial, 297. 
m chief, 309 
cioss-examination, 312. 
re-exalnination, 315, 
by the judg?}, 315. 

Excessiye Damages, 334, 335. 

Execution, 339— 347. 
inteipleadei, 341. 

^ equitable, 342. 

garnishee order, 343, 344. 

against a partner, 343 

against the goods of a parineiship, 347 

against the property of a corporation, 34f) 

tune for issuing, 339, 345 

when leave necessary, 342, 345. 

stay of, 326. 

Executor, Executrix, 
claims by, 21, 23, 98. 
representative character of, 1, 193 
character must be specifically denied, 156 
precedents. Nos 1, 7, 11, 12, 19, 29, 48 

^‘Extras,” 

PRECEDENT of defence to olaun for, No. 7tS 


Pacts, 

must now bo pleaded, 82—85. 

m a summary form, 111 — 117. 

not law, 83—89. 

nor evidence, 106—110. 

only material facts, 90 — 105. 

material facts defined, 90, 103 

only those material at this stage, 96, 255 

no material facts must be omitted, 94. 

appeal on the, generally hopeless, 330 

Pair Comment, 

intenogatoiies as to plea of, 280, 463. 
particulars o^ 185. 

Faese Imprisonment, Action por, 
precedent. No. 3. 
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Falsifying an Account, 41, 231, 232 
Feb Simple, or Tail, 

('state in, title to, how pleaded, 127—132, 13o. 

Felony, 

conviction for, how proved, 301 

Fieki 3^'acias, WiOT OF, 340. 
power ot .slu^rift nndor, 340. 
what ^oods can bo taken under, 340, 341 
int(TpltMder, 311 

Fuim, 

action by or against, 14, 20, 107, 214 
judgment against, 59, 223. 

(ixocntiou against, 343, 347 

Fokeclosuke, 

may not be (‘laiiiied on spcoiallv indorsed writ, 47. 
Foreign State, 248. 

Forfeiture, 

recovery of laud on a, 42, 45, 405, 406, 430. 

Tor non-i)aymont of rent, 42, 45, 49, 399, 430. 
PRECEDENT, No. 72. 

Former PRocEEinNua, 17, 109, 222, 324, n. 

Forms of Action, 190, 191. 

Fraud, 460. 

bow i)lead(jd, 57, 109, 120, 100, 229, 253 — 255. 

motive of, immaterial, 93. 

concealed, 139, 254. 

reply alleging, 141, 253, 254. 

particulars of, 57, 137, 139, 254. 

burden of proof of, 292, 466. 

PRECEDENT of general indorfoomont. No. 4, 

indorsi^ment for trial without pleadings, No 21 
notice of defence m trial without pleadings, No. 106. 
Statements of Olaiin, Nos. 01, 62. 

Defence, No. 88. • 

advice on evidence. No, 120. 

Frauds, Statute of, 100, 221. See Statute of Frauds. 
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Freehold, 127—131 

PRrv?)Lous A-KD Yexatiotts Aotion, 69, 173, 212. 
PuRTHEjS. Consideration, 325. 

Ptjrther DeJ-ence, 232, 260 
Further Maintenance, pleas to the, 233 


(xAMiNG Contract, 220 

Gtarnisheb, 64, 343, 344. 

General Damage, 122, 201 

General Indorsement, 38, 191. 
precedents, Nos. 1, 3—8 

General Issue, 

under former pleading system, 84, 138. 
not allowed in present practice, 216. 

Not Guilty by Statute, practically abolished, 217, n 

General Pereormancb, 

plea of, not permissible, 158 

Good Cause,” 

for depriYing successful party of costs, 350 — 355 

Goods Sold and Delivered, 

plaintiff need not allege that goods were his, 98. 
PRECEDENTS of indorsements, Nos. 10, 13 

Statements of Claim, Nos. 33, 52, 58 
Defences, Nos. 79 — 82 
Beply, No. 109. 
interrogatories, Nos. 115, 116. 

Growing Crops, 

may be seized in execution, 340. 

Guarantee, 

action on, pleadings in, 144 
PRECFDBNTS, NoS. 12, 55 

Guardian, 

ad htem, 20, 22 
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Habeas Corpus ad Testificandum, 296. 

Handwriting, 
proof of, 317 

1 1 bIR, 

party claiming as, must show how, 89, 108, 129, 130, 133, 
186, 282. 

claim against, 133. 

ejectment by, precjsdents, Nos 25, 73. 

House of Lords, 
appeal to, 338 

Husband and Wife, 

actions by and against, 19, 20, 25, 101. 
communications between, privileged, 314. 
joinder of claims by, 19, 25 
defence by, 228. 


Illegality, 

must bo specially pleaded, 166, 220, 221. 
the Court may always raise the pomt, 331 

Imprisonment, 

for debt, abolished in civil action, 339. 
for contempt, 339, 345, 346. 

Inadequate Damages, 334, 335. 

Incorporeal Hereditaments, 
claim to, 88, 124. 

Indemnity, 92, 93, 233. 

Endorsement, 

on writ, 36—53. 

must show representative character of party, 1, 36, 193. 
general^ 38. 

may be extended in Statement of Claim, 38, 192. 
PRECEDENTS, Hos. 1, 3—8, ^ 

for trial without pleadings^ 39. 

procedure under Order XVXIIa., 61 — 64 
PRECEDENTS, Hos 9—28. 
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Indorsement — continued, 
on writ — continued, 
for an account^ 40. 

when apphcable, 40. 

^ PRECEDENTS, NoS 29—31 
speciftlj 42 — 53. 

when allowed, 42—45 
advantages of, 45, 46 
IS a Statement of Claim, 47, 49, 191 
must give full particulais, 47 
claim of interest in, 51 — 53 
amendmg, 58, 78, n., 188, 204, 321. 
PRECEDENTS, NoS. 32—39 

Inducement, 
matters of, 196 

Inevitable Accident, 
particulars of, 179. 

Inpant, 

action by and agamst, 20, 59, 108, 109, 419. 
admissions by, 149, 

PRECEDENTS, NoS. 58, 104 

Inperior Courts, 
appeal from, 327, n 
jurisdiction of, 350 

Inpringement, 

of copyright, 163, 181 

precedents, Nos 17, 89, 90. 
of a patent, 181 

precedents. Nos. 63, 64, 91, 92. 

Injunction, 34, 205, 206. 
carries costs, 356. 
judgment in default for an, 6, 
in action for recovery of land, 23, 400, n , 
PREOEDENTS, Nos. 6, 16, 26, 63, 69. 

Innuendo, 228, 447—449. 

Inquiry, r 

as to damages, 6, 226, 250. 

Insanity, 92. 
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iNSPEOTIOJSr, 

•of dociimeuts, 272—274. 

roforrod to in pleadings, lo4, 1 jo, 264. 
of premises, ordoi for, 291 

Intention, 

sometimes material, 90, 93. 

Interest, 

cliiini for, an damages, 53, 394, u. 

on specially indorsed writ, ol — j3 

Defence to, precedent, No. S6 ; and see p 143. 

• 

Interloodtory, 
judgment, 6, 250. 

appeal from, 33(i— 338. 
proceedings, 8. 

Interpleader, 
sheriff’s, 341. 
stakeholder’s, 341, tu 
issue, 64, 341. 
appeal in, 337. 

Interrogatories, 9, 275—290. 
object of, 276, 277. 

application of decisions under former practice, 284. 

badly-drafted specimens, 277. 

before particulars, 184. 

rules as to what are permissible, 278—285 

must be relevant, 278, 287, 289. 

“ to credit,” not allowed, 278. 

in actions of libel, 278 — 283, 462. 

in actions for the recovery of land, 282, 285. 

tending to criminate, 284, 286, 289, 

afPeoting damages only, 280. 

as to names of witnesses, 281, 282, 289, 

as to contents of written document, 283, 284, 289. 

fishing,’* 283, 286. 
when they may be set aside, 286, 
scandalous,** 286. 
answers to, 286—290. 
objections to answer, 288—290. 
further and better answers, 290, 
failure to answer, 290, 

TRBOBDENTS of, Nos. 114—118, 
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Ironical Words, 63. 

Irregularity, 24, 171, 174. 

r 

Issue, 

definition of, 73. 
in law, intact, 75 
enlarging the, 118 

affirmative of, must be proved, 292 — 294. 

issues should not be needlessly multiplied, 143, 153, 154 

costs of separate, 1 54, 358. 

^ m heu of pleadings, 63, 64. 
jomder of, 144, 252. 
garnishee, 64, 343, 344 
interpleader, 64, 341. 

Items, 

paiticulars giving, 119, 120, 140, 178, 179. 

when particulars of, will not be ordered, 120, HO, 187, 22 


Joinder, 

of causes of action, 23 — 31, 193 — 195, 
m a counteiolaim, 243, 244. 
of claims not mentioned on the wiit, 193, 194. 
of parties, 13—22. 
of issue, 144, 252. 
costs occasioned by, 361. 

Joint, 

owners, 16, 21 
tenancy, 16, 124 

and several habihty under a contract, 14, 15. 
for toit, 16, 

Judgment, 325 

final, 6, 250, 325, 328. 
effect of, 326 

interlocutory, 6, 250, 336—338 
declaratory, 209—211. 
in default of appearance, 5, 6, 78 
pleading, 250. 

summary, under Order XIT., 8, 45, 46, 54—60. 
on admissions, 153, 250. 
motion for, 6, 7, 328—331. 
pleading authority of, 135, 136. 
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Judgment— 0071^7 uwed. 

•claim for interest between date of wiit and, 47, 51, 52 
interest on a, 53. 

when a bai to subsequent action, 17, 222, 325, 326. 
bow enfoiced, 339—347. 
action on a foreign, 44. 

Judicial Notice, 294. 

Jurisdiction, 32—35 
pleas to the, 145. 
of High Court, 32, 136. 
of County Court, 327, 350. 
of inferior or foieign Court, 32, 34, 136, 327 

J URT, 

costs of trial by, 350 — 357. 
right to a, 70, 304 
sheriffs, 226, 250 
special, 304. 
view by, 304. 
withdrawal of a juror, 321 
misdirection of, 331, 332. 
misconduct of, 333 

Jus Tertii, 134 
Justification, 

pleas in, are in confession and avoidance, 147, 148, 164 
under judicial process, 135 
in actions of assault, 95, 126, 159, 164. 
in libel and slander actions, 167, 229, 230, 448, 468. 
of part of the words, 105, 448. 
particulars of, 138, 185, 229. 
reply to, 254 

interrogatories as to, 280, 283. 
how to meet, 320. 


Knowledge, 

may be material, 92, 93. 


Laches, 

plea of, 121, 165. 

Land, 

See Ebcovert of Land, and Sale of Land, 
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Landlord and Tenant, 

PRECEDENTS of indoi sements in actions between, Nos S, 24, 
37, 38, 39. 

Statements of Claim, Nos 51, 53, 57, 72, 73 
Defences, Nos. 98, 102 
Eeply, No 111 

Law, 

matter of, need not be alleged in pleading, 83, 85, 115, 
169, 413, n. 

need not be proT?ed at trial, 294 
English, should not be tiayersed, 116, 146, 150 
See Objection in Point of Law. 

Law and Equity, 

admimstered together, 41, 204, 218, 230, 242, 204 
Leading Question, 310, 312, 315. 

“ Leaping before you come to the Stile,” 96, 255. 

Lease, 

action on, 121, 131, 195 

may be pleaded in confession and avoidance, 160 
PRECEDENTS, Nos 8, 24, 37, 39, 51, 57 

Leave, 

to issue a writ, 3, 32 
to defend the actj.on, 55— 60 
to amend, 46, 58, 188. 

at the trial, 204, 321 
to plead, 76—79, 192 

when unnecessary, 77, 191. 
to leply, 251 
to rejoin, &o , 260. 

Letters of Bequest, 297. 

Liability, 

mere denial of, insufficient, 83, 87, 216. 
joint and several, 14—17. 

payment into Court admitting or denying, 220 — 22(), 

Libel, 

joinder of causes of action in, 26 
precise wor(]^s of, material, 91, 197. 
necessary allegations, 120, 197. 
geneial traverse inadmissible, 147. 



INDEX. 


497 


Libel — cindnmetl 

•justifying tlie words, 138, 167, 229, 230, 468. 

part of tlie words, 105, 448 
l)leii of privilege, 87, 93, 167, 230, 468. 
paying money into Court m, 226, 228, 326, 

under Lord Campbell’s Act, 229, 326. 
notice m mitigation of damages, 104, 105, 30?, 449. 
mteiTOgatones, 278 — 283. 
particulars, 120, 138, 184, 185 

on writ, 38 ; precedei^'t. No 5. 
costs of issues in, 358, 359. 

PRECEDENTS of general indorsement on wnt. No. 5. 
Defences, Nos, 94 — 96. 
interrogatories, No. 117. 
notice in mitigation of damages, No. 97. 

Liberum Tbnementum, 
plea of, 128. 

when sufficient, 121, 129, 135. 
loply to, 129, 253. 

Lien, 

defence of, must bo specially pleaded, 125, 165, 224. 

Lies AssuxiANCE, 107, 112. 

siction on policy, precedent, No. 83. 

Lighterman, 

liability of, precedents, Nos 65, 93 
Limitations, Statttte of, 222. See Statute of Limitations. 

liKiUiDATED Demands, 
what are, 42, 323, 
indorsement in case of, 42—53 
mere donial of debt, inadmissible, 83, 87, 216 
puiticulars of , 119, 120, 138, 178, 179, 187, 227. 

Lord Oampi^ell’s Datal Accidents Aot, 
particulars under, 181, 397. 

I’RBGEDENT, No. 19. 

Lord Campbell’s Libel Act, 

payment into Court under, 229, 326. 

Lost Luggage, 

PRECEDENT of Statement of Claim, No 54. 

Lunatic, 

party to an action, 20, 92, 296. 

o.p 


K K 
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Malice, 93 r 

pleading, 110, 293 
evidence of, 229. 
interrogatories as to, 280 

^^Ialiciojjs Pbosectjtion, 466, 467. 
onus of proof, 293, 294, 466. 
particulars, 187 

PRECEDENT of mdoisement for tnal without pleadings, 
No 20 

advice on evidence in, No. 121. 

APRTv.n Woman, 
action by, 19, 20, 25, 426 
action against, 19, 20, 25, 44, 101 
judgment against, 59, 
costs agamst, 361 
PRECEDENTS, Nos 1, 3, 66, 105. 

Master, 

of the Supreme Court, 7, 18, 55, 65. 
mcludes a District Registrar, 7, //. 
reference to, 59, 60 

AIaterial Pacts, 

defined, 90, 103, 106 

must now be pleaded, 82. 

not law, 83—89. 

nor evidence, 106 — 1 10 

material facts only must be stated, 90—105. 

all material facts must bo stated, 94. 

how to plead. 111 — 117. 

must be stated with certainty, 118—140. 

but only those material at given stage of action, 96, 255. 

where common law is altered or regulated by statute, 99, 

effect of omitting material facts, 91, 119. 

facts which may be safely omitted, 115, 116 

conditions precedent, 101. 

matters affecting damages, 103 — 105, 303. 

result of pleading immaterial facts, 105. 

substance only of pleading to be proved, 105. 

Matter arising since Writ, 232 

Memora.nduj^, 

of appearance, 5, 22, 391, 

to refresh the memory of a witness, 311, 312. 
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jVI:k«nk Profits, 

' defined, 43. 

may bo claimed till possoBsion surrendoied, 43, 405, 

Misconduct, 
of jiuy, 333. 

cliarj^OH of, must be cortain, 137—139, 148, *229. 

are not scandalous, if relevant, 176, 286 

Misdirection, 

f 2 ;round for now trial, 331. 

notice of motion must state prociso, 329 

Misjoinder of Parties, 13, 14, 192. 

M rSNOMEU, 

ploaof, abohshod, 111, 145, 192, 193. 

MlSRElUtESENTATION, 

puliiiculars of, 139, 178, 229, 254. 
action /or, 

necessary allegations, 57, 109, 110, 120, 166, 195, 466. 
I'RECJEDENT of general indorsement on wiit in, !N'o. 4. 

indorsomont for trial without pleadings, 
No. 21. 

Statements of Claim, Nos. 61, 62. 

Defence to, No. 88 

advice on evidence in, No. 120. 

Mistake, 

loniijidc^ us to parties, 14. 

MmoATioN OF Damages, 
matter in, 103—105. 

interrogatories as to, admissible, 280. 
notice in, 104, 303, pbboedbnt, No 97. 
ovidenco in, 302, 303. 

Money had and Bbobived, 84. 
defence to action for, 87. 

PRECEDENT of indorsement for trial without pleathngs, 
No. 11 

Statements of Claim, Nos. 30, 31, 40, 47, 55. 

Money Paid, 

PRECEDENTS, Nos. 12, 55, 56. 

K K 2 
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Mortgagee, 

claims by, 45, 47. 

m <possession must account, 120 
priority of, 400. 

PRECEDENTS, NoS 27, 74 

Mortgagor, «’ 
action by, 22 

Motion, 

for judgment, 6, 7, 327, 328. 
on admissions, 153. 

^ to Court of Appeal, 327 — 338 
notice of, 34, 328, 329 
not in an action, 12 

Motive, 

sometimes material, 90, 93 
how pleaded, 110. 
particulars of, 184 

Names, 

of peisons mentioned in pleadings, 111 

should generally be given, 182—185, 202, 282, 
263 

mistake in, effect of, 145, 192, 193. 

Necessaries, 

for infant, 108, 109. 

Necessary Implication, 
denial by, 151. 

Negative, 

party asserting, when called on to prove it, 292, 294. 
Negative Pregnant, 158, 159. 

Negligence, 

action for, 357 
contributory, 162, 166 
particulais of, 79, 138. 

PRECEDENTS, Nos. 19, 22, 23, 54, 66, 67, 

l^BGOTIABLE INSTRUMENTS, 

consideration for, presumed, 91, 98, 293. 
notice of dishonour, 50, 92, 216 
special indorsement, 50, 52, 402 
defence to action on, 87, 216. 
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Never Indebtee, 
plea of, 85, 138 

New Assignment, 259. 

New Trial, 

wlion granted, 331 — 335. 
notice of motion for, 328, 329 
costs of, 354, 362, 363, 
co.sts of application for, 363 

Non-delivery oi? Goods, 

precedents, Nos 13, 80, 81. 

Non-joinder, 

of parties, 13, 14, 145, 192, 214. 

Nonsuit, 223, 321. 

Not Guilty, 

plea of, what it put in issue, 86, 230. 

by statute, practically abolished, 217, m 

Notice, 

in mitigation of damages, 104, 105, 302, 449 , precedent, 
No. 97. 

of action, abolished, 102 

of assignment, 22; 100, 465. 

of discontinuanco, 193, 261. 

of dishonour, 50, 92, 216, 377. 

of a fact, sometimes material, 92 

of motion, 34, 328, 329. 

of objections to copyright, precedent, No. 90 

of trial, 262. 

of trial without pleadings, 61, 02. 
of special defences in trial without pleadings, 63 
PRECEDENTS, Nos 103—108. 

of a writ, 34. 

to inspect and admit documents, 298, 466, 469 
to produce documents, 298, 319, 466, 469. 

utihty of such notices, 298, 299 
to quit, 42, 406. 

under Conveyancing Act, 100, 456 

Objection in Point op Law, 168—170, 174. 
meaning of, 142. 

corresponds to a demurrer, 142, 168 
how it dijffiers from a traverse, 146. 
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Objection in Point of Law — mitinned 
party not compelled to raise, 169, 174. 
when advisable to raise, 174, 175. 
must^e clearly taken, 146, 170 
argument e^f, 175. 

PRECEDENTS, 170, and Nos. 88, 100, 101, 110. 
Objections, 

technical, taken to pleadings, 81, 168, 171, 178. 
to answer int oiToga tones, 286, 289, pkeoedent, No. I IS 
^ to evidence, must be taken promptly, 310, 330. 
to copyright, 163, 131 , PRECEDENT, No* 90. 
to patent, 181 , precedent, No 92. 

Office, 

held by plaintiff, when material, 94, 156, 157, 295. 

Offioul Ebferee, 6, 41, 74, 306 

motion to vary findings of, 12, 327, 335, w. 

Onus Probandi, 

general rule as to, 147, 292, 306 

shifting, 147, 154, 292. 

pleadmg with regard to, 98, 115, 147 

Order III r. 6 42, 367. 

defence to actions compnsod under, 87, 216. 

Order XrV., 8, 54—58, 368—371. 
procedure under, 8, 77. 

only applies whoie the writ is specially indoracul, 54, 57. 

where writ contains unliquidated tlomand, 57. 

affidavits on apphoation under, 55, 5(i. 

leave to defend, 55 — 58. 

counterclaim as answer to application, 57. 

where part of claim is admitted, 58. 

directions as to trial, 59 

costs of unnocessary application, (H). 

Order XXX., 381—383. 
effiect of, explained, 7, 8. 
summons for directions under, 7, 8, 65—71, 
in commercial cases, 70, 79. 
leave to plead, 76—79. 

^ PRECEDENTS, Nos 43, 44, 45. 

Order XXXVI. r. 37, 

effect of, explained, 104, 105, 302. 

particulars under, 105, 302, 448 ; preobdent, Nt>. 97. 
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Obiginating Summons, 10, 407. 
procedure on, 10, 11, 410, n 
PRECEDENT, No. 40 


Particular Estate, 127—131. 

Particularity IN Pleading, 118—140, 177—188. 

not more than the case mil conveniently admit, 116, 117,. 

137, 181, 202. • 

matters known to the opposite party, 133, 183. 

Particulars, 177—188. 
applications f oi , 177. 

do not act as a stay, 188, 235. 
ob 3 ect and effect of, 118, 137, 181, 202. 
where writ indorsed for trial without pleadings, 39, 62, 452. 
under former pleading system, 178 
discovery before givmg, 183 
need not be pleaded to, 116, 150 
mil not be ordered of immaterial allegation, 1 87 
of negative allegation, 186. 
of money paid into Court, 187, 227. 
in an action for an account, 120, 180. 
in actions of libel and slander, 38, 120, 138, 184, 185; 

precedent, No. 5. 
of charges of misconduct, 137, 229 
of damage, 122, 182, 184, 202, 203 
of delusions, 181 

of descent, 89, 108, 130, 133, 186, 282 

of fraud, breach of trust, &c., 57, 137, 139, 178, 254 

of mfringement, 181 , precedent, No. 64. 

of items, 119, 120, 140, 178, 179, 187 

of justification, 138, 167, 185, 229 

of matters in mitigation of damages, 104, 303, 449. 

of misconduct, 137, 138. 

of names, 182 — 185, 202. 

of objections, 181 , precedents. Nos. 90, 92 

of place, 122, 160, 185. 

of time, 109, 120—122, 185. • 

oppressive, 186 

time for pleading after delivery of, 188, 235. 
necessary under certain statutes, 181, 397 
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Parties, 13—22. 

joinder of, 14 — 31, 192, 
importance of liavmg right, 13, 14, 145. 
hond fide mistake as to 14 
to actions of contiaot, 14. 
of tort, 16 

for the recovery of land, 17. 
jomed without consent, 16 
classes of persons, 19 — 22- 
formal parties, 20, 21. 

^ joint and several, 14 — 17. 

husband and wife, 19, 20, 25, 101. 
new rule as to, 25. 
adding new, 192, 321. 
diopping, 192, 321. 

representative character of, 1, 23, 36, 156, 157, 197. 
misnomer of, 145, 192, 193. 
third, 233, 245, 

Partnership, 

action by or against, 14, 20, 107. 
judgment aga)n8t, 59, 223. 
execution against, 343, 847. 

Patent, 

action for infringement of, 181 
plea not first inventor, 146, 424, w. 

PRECEDENTS of Statement of Claim, No 63. 

of particulars of broaches, No. 64. 

of Defence, No. 91. 

of pai’ticulars of objeotionH, No, 92. 

Payment, 

plea of, 165, 220, 226, 438. 

Payment into Court, 187, 226—229. 
with plea of tender, 225. 
admitting Ixabihty, 226, 
denying liabihty, 226 — 229, 326. 
particulars of, will not bo ordered, 187, 227* 
in action on bond under 8 & 9 Will. Ill, c, 1 1 , 228. 
in actions of defamation, 228, 229. 
under Lord Campbell’s Act, 229, 326. 
under Order !XIV,, 56, 228, 437. 
to a counterclaim, with reply, 259 
may not be mentioned to jury, 227, 307, 323. 
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Payment into Court— rouii/iMtvA 
order for payment out, 326, 
cowtn, how afTootecl by, 249, 350. 
niEOEMNT, No. 81. 

Pbdiuhke, 

facts of, wbt^n to bo pleaded, 89, 108, 130, 133, 186, 282, 
PBEUA(}B, 

(‘laiTuant to, mu«t hIxow title, 89. 

Penalty, 

(daim for, cannot be npecially indorsed, 42, 44, 
intu'voj^atorioH cannot be administered in action for, 285. 

PKREMl»TORy OllDEU, 188 

Pbbeormanoe ; and see Condition Precedent, 
pleadinj^, 101, 158, 198, 220. 
pleading uon-porformance, 101, 220. 
excuse for non-performanoo, 198. 
proof of, 292, 
part, 255, 

specific, 204, 400, 451 

I^RSONAL InJUIUEB, 

action for, rkbcjedents, Nos. 23, 67. 

Persons, 

classes of, 19—22, 

Petition, 12, 

PHOTOGRAEHS, 

leave to take, of disputed documents, 273, 
costs of, 325, 357, 

Place, 

certainty of, 122, 160. 
of trial, 69, 70, 303—305. 

Plaintiee, 

kusband and mfo, 19. 
infant, 20, 419. 

joined "rntbout bis consent, 16. 
joint and several, 14—19, 23—31, 
lunatio, 20. 
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PI.EA, T6 

pleading several defences, 75, 14o, 214, 215. 

m aT)atement, 13, 109, 145, 213, 214 

of accord and satisfaction, 225 , pbecedent. No. 85 

m the alternative, 27, 59, 198, 201, 215, 361 

of anthonty,«95, 96, lOS, 133 — 137 

in bar, or peremptory, 145. 

of acondition precedent, notperfoimed, 101, 102, 198, 220, 435 
m confession and avoidance, 141 — 148, 164—167. 
dilatory, 145 

^of estoppel, 146, 147, 223 
of fair comment, 185, 280, 463 
of fraud, 57, 109, 120, 166, 229, 254 
to the further maintenance, 233 
general issue, 84, 138, 216, 217, n. 
oi illegality, 166, 220, 221. 
to the 3 unsdiction, 145 

of justification, 105, 138, 185, 229, 230, 448, 468 

of Jiherim tenementum, 121, 128, 129 

of lien, 125, 165, 224. 

of mattei arismg after writ, 232 

of misnomer, 145, 192, 193. 

in mitigation of damages, 103 — 105, 302, 449 

“ never agreed as alleged,” 83, 165, 217 

never indebted,” 85, 138 
of non-j cinder of parties, 13, 14, 145, 192, 214 
“ not guilty,” 86, 230 

not guilty by statute,” practically abolished, 217, n 
of payment, 165, 220, 226 
of payment into Couit, 226. 

under Lord Campbell’s Act, 229, 326. 
of performance, 101, 158, 220, 255, 257, 258 
of possession, 99, 123—132, 135, 197, 218, 219 
of privilege, 87, 93, 165, 167, 230, 447, 468. 
puis darrein continuance^ 233 
of release, 144, 224 
of res 'judicata^ 223. 

of rescission, SO, 224, precedents, Nos 76, 80, 85 
of set-ofp, 233, 236—240 
of Statute of Prauds, 100, 167, 221, 255, 456. 
of Statute of l^imitations, 144, 165, 222, 253, 453 
of tender, 225. 

“ Pleading Over,” 24, 169, 175. 
phrase defined, 150. 
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Pleadings, 72—81, 190—263 
definition of the term, 8, 72 
object of,* 74, 79 
advantage of, 73, 74 
history of, 74 — 76. 
leave necessary, 8, 76, 192 

when unnecessar 5 % 77, 191, 232, 246. 
when allowed, 80. 
formal parts of, 80 

delivery of, 80, 234—236, 251, 260, 261. 
fundamental rule as to contents of, 82. 

Statement of Claim, 190 — 211 

indorsed on writ, 42 — 53 

Defence, 212 — 235 

Set-ofi and Counterclaim, 236 — 249 

Eeply, 250—263. 

Eejoinder, snrrejoinclor, rebutter, sunebuttei, 73, 260 
issues, 64, 73, 75. 

ambiguity of, before 1875 84, 178. 
strictness of former system, 2, 75, 76, 105, 190 
must state material facts, 82, 90, 94. 
and only material facts, 90 — 105 
not law, 83 — 89 
nor evidence, 106 — 110 

nor facts which the law presumes in your favour, 98, 
115. 

nor matters affecting only damages, 103—105, 149, 218 

or costs, 116 

nor the precise words of documents, 91, 115, 116, 162, 
197, 418 

must state facts with certainty, 118—140 
but in a summary iorm. 111 — 117. 
must not anticipate opponent’s pleading, 96, 116, 255 
amending own pleading, 188, 189 
amending opponent’s pleading, 58, 172 
striking out opponent’s pleading, 80, 172 
answering opponent’s pleading, 141 — 170. 
by way of traverse, 141, 149—163, 215. 
by way of confession and avoidance, 141 — 148, 164 — 167. 
by way of objection in point of law, 168 — 170, 174 
third party procedure, 233, 246. ^ 

pleading matter arising during action, 232 . 
pleading to damages, 116, 149, 218. 
construed distnbutivoly, 139 
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PliEADlWGS — (jontnmed, 

teclinical objections to, discouraged, 80, 168, 171, 173, 380. 

irregulanty in, cured by pleading over, 24, 171, 174 

departure in, 255 — 259 

unned^ssaiy denials, 143, 153, 154 

counsel’s signature to, 80. 

costs of prolix, 114. 

close of, 80, 261. 

opening tbe, 307, 

time foi, 188, 192, 234, 235, 251, 261 
^ tiial without, 39, 51—60, 76 

particulars of, 177. And see Pabtioulars, 
rules aifecting, 365 — 383 

Specimens of bad, 91, 97, 143, 147, 153, 158 — 161, 19(). 
PRECEDENTS of, 402—456. 
contents, 385 — 389. 

Point of Law, 

need not be pleaded, 83, 85, 169, 171, 175. 
argument of, 169, 174 

Points of Claim and Defence, 70, 79. 

PRECEDENTS, NoS 60, 87. 

Policy, 107, 112 

action on a, precpjdent, No, 83. 

Possession, 
defined, 123. 

title by, to goods, 99, 125, 132 

to land, 86, 99, 123—132, 135. 
in cases of inoorpoieal boieditaments, 86, 122, 124, 
197. 

plea of, 125, 218, 219. 

includes a plea of Statute of Limitations, 221. 
does not include any equitable defence, 125, 126, 218, 
451. 
writ of, 345 

Precedents, 385—469. 

of general indorsements, 392, 393, 

of indorsements for trial without pleadings, 393—401. 

of indorsement! for an account, 401, 402. 

of special indorsements, 144, 402 — 406. 

of originating summons, 407, 

of summons for directions, 408—410 
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Precedents — continued 
• of order for directions, 409. 
of Statements of Claim, 411—433. 
of Defenc4fe, 434—451. 
of yaiious special pleas, 221, 222, 225. 
of notice m mitigation of damages, 449. 
of notices in actions for trial -without pleadings, 452 — 454 
of Eeplies, &c , 455, 456. 
of an affida-vit of documents, 457 — 459 
of interrogatoiies, 459—464 
of answers to interrogatories, 289, 464 
of advice on evidence, 465 — 469 
[For detailed Table of Contents^ see pp 385 — 389 ) 

Prescription, 86, 124, 197. 

Presumption, 

of fact, 292—294 
of law, 98, 295. 

facts presumed in party’s favour not to be pleaded, 98, 115 

or proved, 295. 

effect on burden of proof, 292 — 295. 

Priority of^ Mortgages, 

PRECEDENT, No 27 

Pettilegb, 

plea of, 87, 93, 165, 167, 230, 468 
solicitor’s, 269, 289, 314, 315, 458 
documents privileged from inspection, 268 — 272 

Process, 

justification undei judicial, 135, 136 
Production, 

of documents referred to in pleadings, &c., 155, 264, 265 
generally, 267 — 274. 

Prouxity, 

costs of, 114. 

Promissory Note, Action on, 

specially indorsing claim, 50, 52, 402 
consideration presumed, 91, 98, 293 
interest on, 51 
partioulars in, 50. 
defence to, 87, 216 
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PHOOF, 

‘ burden of, U7, 292—294, 306 

^ sometimes shifts, 147, 154, 292. 

how it affects pleading, 98, 115, 147*. 
of conviction, 301. 
of doc*uments, 298—302, 316—320 
of handwriting, 317 

Public Authorities Protection Act, 1893 (56 & 57 Vict. 
c 61), 

practically abolished notice of action, 102. 

^ and plea of “Not Guilty by statute,” 217, a, 
provisions as to costs, 350, n , 363. 

Public Policy, 

production of docuinonts against, 271, 272, 318. 

Puis Darrein Continuance, 233 


Quantum Meruit, 43, 199, 414. 

Quare Impedit, 191 

Questions, 

leading, 310, 312, 315 
“ to credit,” 313. 

which witness may refuse to answer, 314, 315. 


Railway Accident, 

PRECEDENTS, Nos 23, 67. 

Real Actions, 191. 

Rebutter, 73, 260. 

Rebutting Eyidence, 320. 

Receiver, 205, 342 

appointed whenever just or convoment, 205, 393, 

PRECEDENTS, Nos 8, 27. 

Record, 

■what it is> 75, 80. 

^ estoppel by, 223, ii . 
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Recovery oe Land, Action eor, 

. parties to, IT. 

claim in, must sRow title, 86, 123—131. 
what other claims can be joined with, 23 
declaration, 24, 209—211 
injunction, 24, 205, 400, n * 

leceiver, 205, 393, n. • 

specially indorsed wnt in, 42, 45, 59, 399, 430 
defence to, pleading possession, 86. 125, 218, 219 

equitable defence must be pleaded specially, 125, 
218, 451, 

pleading lease in confession and avoidance, ’SS9, 
166, 253 

pleading Statute of Limitations, 165, 219 
reply in, 253, 257. 
interrogatories in, 282, 285 

PRECEDENTS of indorsements, Nos 8, 24—26, 37—39 
Statements of Claim, Nos 72, 73 
Defence, No. 102. 

Reply, No. Ill 

Rbctieication of Agreement, 

PRECEDENT of counterclaim claiming, No 84 
reply thereto, No. 110. 

Re-examination, 315 

Reference to Arbitration, 12, 41, 212, 306. 
to Master, 60, 

Refreshing Memory of Witness, 

by memoranda made at the time, 311, 312 

Rejoinder, 

answer to reply, 73, 260 

may only join issue unless leave obtained, 260. 

time for delivery of, 261 

PRECEDENT, No. 112 

Release, 

plea of, 144, 224 

Relief, 

different kinds of, 203, 204 
claim for, 2, 203—206. 

distinguished from a cause of actioi^ 24. 
need not be pleaded to, 116, 150. • 

eqiutable, 204, 205, 264, 
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Relief — oonti ?? ued. 

•claim for — continued^ 

may be in tbe alternative, 203 
^ay be extended by Statement of Claim, 194 
in a Counterclaim, 243 
merely declaratory of right or title, 24, 210 
against a forfeiture, 59 

Remainderman, 

action by, 121, 127, 129 
PREOBDENTS, NoS 26, 73 

Rbjnsoteness of Damage, 202, 442, 450 
Rent, 

distinguished from mesne profits, 43 
claim for, may be specially indorsed, 42, 47 
forfeiture for non-payment of, 42, 59, 399, 430. 
PRECEDENTS, Nos 8, 24, 68, 98. 

Repairs, 

acMon for 'uon^repai'i , 

claim may not be indorsed specially, 44 
notice under the Conveyancing Act, 100, 456, /o 
claim duiing continuance of toim, 121 
where there are concurrent covenants, 195. 
PRECEDENTS, Nos. 14, 53, 114 

Replevin, 211 

cattle damage feasant, 120, 126, 135 

cattle seized for an ears of rent, 95, 120, 121, 126, 135. 

pleading possessory title in, 135 

avowry of hhernm tenemenfnm in, 128, 135 

PRECEDENT of Statement of Claim in, No. 68. 

Defences in, Nos 98, 99 

Reply, 76, 250—263. 

cannot be delivered without leave, 78, 251. 

3 oinder of issue, 144, 252 

should in some instances confess and avoid, or object, 144, 
169, 253-255. 
time foi delivering, 251 
departure in, 255— 259. 
new assignment in, 259. 

where there is a sot-ofi or Counterclaim, 238, 243, 252, 259. 
pleadings s^bse^uent to, 260. 

PRECEDENTS of, 144, 151, 4,55, 456. 
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Eeprbsentative Ohabaoter, 

must be indorsed on wit, 1, 36, 193. 

claim in, C|Lnnot be joined witli claims in private capacity, 
23. 

must be traversed specially, 157, 221. 

Eeqtjest, Letters oe, 297. 

Ees Judicata, 17, 223 

Eescisston, 

of contract, 89, 224 
PRECEDENTS, Nos 76, 80, 85. 

Eescue, 95, 96. 

Eetukn oe a Chattel, 

action for, 68, 99, 125, 126, 345 

Eeversioner, 

actions by, precedents, Nos 26, 73. 

Eight oe Way, 

title to, 86, 88, 124, 197 

iermini of, must be stated, 122, 197 

trespassmg off the way, 258. 

Eight to Begin, 
at trial, 154, 306. 

on the argument of a point of law, 169. 


Sale oe Goods, 

plaintiff need not allege that goods were his, 98. 
PRECEDENTS of mdorsements for trial without pleadings, 
Nos. 10, 13. 

of a special indorsement, No. 33 
of Statements of Claim, Nos 52, 58 
of Defence, Nos. 79—82. 
of Eeply, No 109. 
of interrogatories, Nos. 115, 116, 

Sale oe Land, 

specially indorsing writ for the purchase -money, 50 
PRECEDENTS of Statement of Claim, Nos. 61, 62 

^ % 

Satiseaotion, 

taking money out of Court in, 250 

O.P. ■ L-L - 
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“Scandalous,” 

meaning of term, 176, 286 
striking out such matter, 81, 175, 286. 

Scienter^ 92. • 

Second Actioi#, 

when one lies, 17, 222, 226. 

Secondary Evidence, 

of documents, when admissible, 298, 319, 320 

?fficuRiTY FOR Costs, 68, 247. 

Security for Costs Account, 266, 276. 

Seduction, 467 

effect of a mere denial of, 156. 
particulais of, 179 
precedents, Nos. 49, 76, 122 

Separate Estate, 426 

need not always be alleged, 19. 
costs out of, 361 . 

Sequestration, 339, 346, 347, 

Service 

of writ, 4 

of motion foi attachment, 346. 
out of jurisdiction, 32 — 35. 
substituted, 4, 33. 

Set-off, 236 -240 

nature pf, 236—238. 

how it differs fiom a counterclaim, 239. 

must be specially pleaded, 63, 233, 236. 

equitable, 238, 239 

reply to, 238. 

costs of, 249, 

under County Courts Act, 356 
PRECEDENT, No. 81, p. 438. 

Settled Account, 
what is a, 231, 232. 
how re-opened, 97, 231, 254, 255. 
plea of.lOlT 231, 437, 
surcharge and falsify, 231, 232. 

PRECEDENTS, Nos. 33, 81. 
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Several Pleas, 

formerly not allowed, 75, 142. 
now allowed, 142, 214, 215. 

Severing Deeences, 233, 309 
Sherifp, 

execution by, 310—342 
inquiry before, 6, 226, 250 
interpleader by, 341 
powers under a ^ /« , 340 
an elegity 342 

Short Cause List, 60. 

Short Notice of Trial, 70, 235, 262 
Slander, 

lileadingb in action for, 94, 120, 147, 197. 
precise woids of, material, 91, 197. 
plamtifE’s office or trade, 94, 156, 157, 197, 295 
iionical words, 93. 

3 ustifying, 138, 167, 229, 230, 448, 468. 
part of, 105, 448 

defence that the occasion was privileged, 87, 93, 167, 230 
paying money into Court with defence, 226 
particulais of, 120, 138, 184, 185 

in mitigation of damages, 104, 105, 302, 449. 
vulgar abuse, 451. 

PRECEDENTS, Nos. 100, 101, 123. 

Slander of Women Act, 350, u. 

Solicitor, 

bill ofeosts IS subject foi special iiidoisement, 44, 102 
undertaking to accept seivice, 4 
plea, not duly qualified, 221. 

no bill delivered, 102, 221 

may refuse to answer certam questions, 314, 315. 
action agaiufat, for negligeuce, precedent No 22. 

Solicitor and Client, 

oommunioations between, piivileged, 269, 289, 314, 31d: 
458. 

costs as between, 16, 348, 354, 364. 

Sreoial Case, 12. 

Special Costs, 325, 357. 

L L 
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INDEX, 


Spjeoial Damage, 
wliat IS, 201 

must be clearly claimed, 123, 201 

objection where essential to the cause of action, 170, 442, 
450 . 

need not b^ pleaded to, 116, 149, 218 
remoteness of, 202, 442, 450. 
arising after determination of first action, 222, 324. 
particulars of, 123, 170, 182, 202, 203. 

PBECBDENXS, Nos. 54, 57, 58, 62, 67. 

SJ^ciAL Defences, 220—233 

where tnal without pleadings, 63. 

PRECEDENTS, No8 103—108. 

Special Indorsement, 

on writ of liqmdated demand, 42 — 53. 
advantages of, 45, 46. 
when permitted, 42—45 
IS a Statement of Claim, 47, 49, 191. 
must give details, 48 
amendment of, 46, 188, 321 
claim for inteiest in, 51 — 53 
PRECEDENTS, NoS, 32—39 

Special Jury, 304, 325, 357 

•Special Yerdiot, 322. 

•Specific Performance, 204, 400. 

PRECEDENTS, Nos 28, 102. 

Stamp Objection, 318. 

Statement of Claim, 190—211 

summons for, where writ indoi sod for trial without pleadin ga, 
62 

l)aities, 13, 192. 

3 omder of causes of action, 23, 198, 
enlarging the scope of the writ, 38, 193, 191. 
bfei iking out, 172, 175 
must disclose good cause of action, 90, 94, 
special indoi semen t is a, 47 — 49, 191. 
must not anticipate defence, 96, 116, 255 
introductory aVerments in, 196, 197. 

^ performance of conditions precedent implied, 101, 198, 
when conditions precedent not performed, 101, 220, 435. 
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Statemient of Ojjkm-^contmued, 

should state plaintiff’s office or trade, 94, 156, 157, 197, 
295. . 

giving credit for money in, 179, 226. 
amendment of, once without leave,® 188, 250 
alleging damage m, 103, 108, 182, 201. , 

rehef, claim for, in, 203 And see Eelief 
time of delivering, 192 
particulars of, after delivery of defence, 186 
m action of contract, 197 — 200. 
in action of tort, 196. 

PRECEDENTS of, Nos. 46—74 

to be indorsed on wnt, Nos. 32 — 39. 

Statute, 

adding to, altering, or regulating common law, 99, 100, 
135. 

specially mdorsed writ for debt arising on, 42. 
plea of Not Gruilty by, practically abolished, 217, n 

Statute of Prauds, 

plaintiff need not allege compliance with, 100 

plea of, 167, 221. 

reply of part performance, 255 

PRECEDENTS of plea of, 221, 456. 

Statute of Limitations, 165 

plea of, PRECEDENTS of, 144, 222. 
reply to, 88, 253^ 254. 
acknowledgment, 144, 206, 253. 
burden of proof, when pleaded, 293. 

PRECEDENT of notice of defence of, No 107 

Staying Proceedings, 

no stay on taking out summons for particulars, 188, 235. 
proceeding with counterclaim against plaintiff, 57, 247 . 
on agreement to refer, 212, 213 
pending a commission to take evidence, 296, 297. 

Step in Action, 
what is, 212, 213. 

taking, waives irregulaiity, 24, 171, 175, 212. 

Submission to Arbitration, 12, 41, 212, 306. 

SUBBCENA, * m 

ad tes^ficandim, 296. 
duced temm, 299. 
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SUJJSTITUrED yERYICjia, 4, 84 
SuMM^Y Judgment, 8, 45, 46, 54—60. 

Summons, 7, 218. 

ongiri^itxxig, 10, 11,'" 107 , PRECEDENT, No. 40 
application Hby, 7. 
costs of, 60, 67, 172, 863. 
for diiectioiis, 7, 65 — 71, 77, 881 — 888, 408 — 110 
PRECEDENTS, Nos 48, 44, 45. 
to amend own pleading, 188, 250, 291. 

^ to amend opponent’s pleading, 175, 212. 

to strike out opponent’s pleading, 172 — 174, 212. 
for particulars, 177 — 188, 218. 
to add parties, 192, 213, 214. 
to strike out parties, 192, 218, 214 
to refer, 212, 218 

to have witness examined boforo trial, 71, 296, 297. 
to change place of trial, 304, 805 
under Order XIV., 54—60. 

Surcharge and Falsify, 282. 

►Surety, 

PRECEDENTS, NoS. 12, 55. Aiul SOO p. Ml. 
Surprise, 388 


Taxation of Costs, 

as between party and parfcj”, 848. 

solicitor and client, 16, 848, 851, 861. 

Tenant, 

bound to give landlord notice o£ writ in ojootmout, 17, 18. 
precedents of indorsements in actions by and ugam^t, 
Nos. 8, 24. 

of special indorsomonts, Nos. 87 ■« -89. 
of Statements of Claim, Nos. 51, 58, 57, 72, 78, 
of Defences, Nos. 98, 102. 
of a Keply, No. Ill, 


Tender, Plea of, 225. 

confesseitanJ ayoids, 165. 

^ money must bo brought into Court with, 225. 
PRECEDENT of, 225. 
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Test Action, 31. 

Third Parties, 

introduciBg, into action, 233, 245, 246. 
claim of indemnity from, 233. 

Threats, * 

action under 1 Edw. VII. c. 29, s. 36 , precedent, No 69. 
Time, 

certainty of, 109, 120, 185 

only required to be stated wben material, 109, 120. 
to plead, 188, 192, 234, 235, 251, 261. 

And see Statute oe Limitations. 

Title, 123—133. 

alleging acceptance of, 50 

bow pleaded, 91, 108, 123—133, 218 

pleadmg title in another, 132 

of seller cannot be disputed by buyer, 98. 

of bailor cannot be disputed by bailee, 134 

declaration of, 24, 209—211, 279. 

possession, when sufficient, 86, 99, 124, 125, 132, 135 

by assignment, 94, 129, 130, 133 

by estoppel, 45, 131. 

interrogatories as to, 282 

Tort, Action oe, 
parties to, 16, 17. 

Statement of Claim in, 191 

precedents of indorsement for trial without pleadings in, 
Nos 16—23. 

of Statements of Claim, Nos 61 — 71 
of Defences, Nos. 88—101 
of interrogatories, No. 117 
of advice on evidence, Nos. 120 — 128. 

Trade, 

of plamM, when material, 94, 156, 157, 197 

Trade Union, 
can be sued, 21 . 

Transitory and Local Actions, 122. 

Traverse, 141, 149—161, 215 

object of, 146. • 

how it differs from an objection in pdmt of 15-w, 141 j 146 
a plea in confession and avoidance, 14v 
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Traveesb — continued ^ 

must be specific, 155—157, 215. 

must not be evasive, 157—161. 

with circumstances, 159, 160 

dangers of a too litej|.al, 158 — 161. 

ambigflity of the negative pregnant, 158, 159. 

material factfe, if not traversed, admitted, 151 — 155 

allegations which should not be tiaversed, 116, 150, 159 

setting up affirmative case m addition, 161 — 163. 

Trespass, 

f^to land, action of, 122. 
defences to action of, 166. 

defendant’s own freehold, 121, 127 — 133, 253. 
general traverse does not deny plaintiff title, 155, 156. 
leave and hcence, 159. 
right of way, 259 

to goods, 99, 123, 125, 132, 165, 224. 
to the person, 95, 126, 159, 164 
on the case, 191. 

PRECEDENTS, Nos 6, 7, 69. And sec pp 126, 156. 

Trial, 306—326. 

notice of, 262, 263. 
short notice of, 70, 235, 262. 
entry for, 262, 263. 
place of, 69, 70, 303—305. 
mode of, 70, 303—305 
how to secure a jury, 304. 
right to begin at, 154, 169, 307. 
witnesses, 296—298, 309 — 316. 
examination in chief, 309. 
cross-examination, 312 
re-exammation, 315 

documentary evidence, 298—302, 316 — 320. 
verdict, 322 
judgment, 325 

Trial without Pleadings, 

procedure under Order XYIIIa., 39, 54—60, 76. 
notice of, 62. 

application for Statement of Claim or particulars, 62. 
under Order X^XIV., 64 
PR’feCEDENXS of indorsements for, Nos. 9—28 
of notice of special defences, Nos. 103 — 108. 
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Troyeb., 

claim in action of, 99, 123, 125, 132 
defences u? action of, 125, 131, 135, 165, 224. 
PRECEDENT, No 70. 

Trust, 

breach of, 137 

claim on a specially indorsed wnt, 42, 404 
PRECEDENT, No 36 

Trustee, 

claun by, 21. ^ 

charactei must be specifically denied, 157 

Trustee in Bankruptcy, 
claim by, 23 

chaiactei must be stated on 'writ, 1, 193 


Uncertainty, 139. 

Undue Influence, 

particulars of, must be pleaded, 137. 

Uniyersity, 34, 35 


Unliquidated Damages, 
defined, 43, 323. 

amount specially for the jury, 334, 335 
plamtifE claiming, may al'ways begin, 154, 169, 307 


Use and Occupation, 

claim for, may not be specially indorsed, 47. 


Venue, 69 

origin of phrase, 122 
local, abolished, 122 
change of, 304, 305. 

Verdict, 322—325. 

defects cured by, 175 
special, 322. 

View, 304. 

O.P 


M M 
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Wageeing Contract, 220. 

Waiv^, 

plea of, 165 

reply of, 255 • 

of ui^egulanty, 24,^171, 175. 

Want op Prosecution, 69 
Warrant, 

pleading authLOiity of, 95, 96, 133 — 137. 

■^REANTy, Action on, 

precedents. Nos. 58, 61, 65, 82, 93. 

Waste, 

PRECEDENTS, NoS 51, 53, 71. 

Way, Eight op, 

title to, 88, 124, 197. 

ttumni must be stated, 122, 197. 

trespassing off the way, 258 

Weight op Evddenob, 

verdict against, 331, 332 

Wipe, 

claims by, 19, 20, 25, 426 
action against, 19, 20, 25, 44, 101. 
judgment against, 59 
costs against, 361. 

PRECEDENTS, Nos. 1, 3, 66, 105 

Will, Tenancy at, 130. 

PRECEDENTS, NoS. 38, 102, 111. 

Withdrawing a Juror, 321. 

Witness, 

compelling opponent to call, 153 
interrogatories as to names of, 281, 282, 289. 
particulaib disclosing names of, 182 — 185 
commission to examine, 71, 297. 
deposition of, 298 

may refuse to answer certam questions, 314, 315 
lefreshing memwy of, 311, 312 
compelling attendance of, 296. 
examination before trial; 71, 297. 

• at ti-ial, 309—316 

called by judge with consent of parties, 316. 
expert, 317. 
hostile, 311. 
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Work; and Labour done, 
partiCTilais of, 179, 180 
action fot, 138 

PRECEDENTS, NoS. 35, 86 

Workmen’s Compensation Aot, 
appeals under, 327, n. 

Writ oe Execution, 

pleading authority of, 136. 

/5 fa , 340. 
elegit^ 342. 
of possession, 345 
of dehvery, 345 
of attachment, 345. 
of sequestration, 346. 

Writ oe Inquiry, 

after judgment by default, 6, 226, 250 
in an action on a bond, 209. 

Writ oe Right of Dower, 191. 

Writ oe Summons, 1—4. 
service of, 4 

indorsements on, 36 — 53 
precedents, ETos 3—39. 
amending, 58, 78, 188, 193, 204, 321. 

matter arismg after, 232 
time for pleading to specially indorsed, 78, 234. 
lolief claimed on, may be extended by Statement of Claim, 
38, 193, 194. 
precedent, No. 1. 

Wrong-doer, 

possession, a sufficient title against, 99, 124, 125. 

Wrongful Dismissal, 

damages for, are iiiiliipiiilMlj^i^I ^ ^ 

PRECEDENTS, NoS, 15, 
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